THE PROTOCOL
RELATING TO THE MADRID AGREEMENT
CONCERNING THE INTERNATIONAL REGISTRATION OF MARKS

PROVISIONAL REFUSAL OF PROTECTION

Rule 17(1)
I. Office making the notification:
STATE PATENT BUREAU
OF THE REPUBLIC OF LITHUANIA
Kalvarijy g. 3, LT-09310 Vilnius T Tel.: (370-5) {27 80 267
LITHUANIA Fax.: (370-5):;27 50 723
II. Number of the international registration: 1 302 999

IIL. Name of the holder and other indications of the international registration:

Name of the holder: LIMITED LIABILITY COMPANY "ANp
Verbal elements of the Mark: KISS Chocolaterie, fig
Basic application: UA, 22.09.2015, m 2015 16334

(KISS"

IV. Provisional refusal based on an opposition

Name and address of the opponent: _ The Hershey Company

100 Crystal A Drive

Hershey, PA 17033 (US)

Name and address of the representative: Tatjana Sterlina

UAB , INTELS*

Naugarduko g. 32/2

LT-03225 Vilnius

l
Tel.+370 5233 5477, Fax.+370 5 216 ;2|288

\L X]  Provisional refusal for all the goods and services.

D Provisional refusal for some of the goods:
[followed by an indication of the goods and/or services which are affected or are not affected]

X. Date of the notification of provisional refusal: 02.03.201

Head of the Register
Administration Subdivision

Stela Ivanoya

* - if the space available is insufficient, see a continuation sheet |

Number of continuation sheets: 7




CONTINUATION SHEET No: 1 of IV

!
V1. Grounds for refusal [(where applicable, see item VII)]:

X]  The mark would infringe rights acquired by third parties resulting from an earlier registration(s)

X]  Other grounds. Registration of the mark may be declared invalid where it becomes evident that the
application for the registration of a mark was made in bad faith by the applicant. |

Opposition filed with the Division of Appeals of the State Patent Bureau on: ~ 28.12.2017 No. PTZ-221

VIL Information relating to an earlier mark:*

Community Trade Marks (copy enclosed):

No 000680280
No 011239332
No 015511348

National registration (extract enclosed):

International registration (copy enclosed):

VIIL Corresponding essential provisions of the Lithuanian Law Article 7 (1)(2), 7 (1)(7) and 7 (3)
on Trade Marks [(see text under XII)]:*

IX. Information relating to subsequent procedure:

The proprietor of a mark of international registration against which an opposition has been filed must within a
five months period from the date of this notification present a justified reply to opposition. The justified reply
should be addressed to the Appeals Division of the State Patent Bureau. It should be presented in Lithuanian
language and an address for the correspondence in the territory of the Republic of Lithuania should be
indicated. Where the trademark owner is not a resident of the Republic of Lithuania or another member state of
the European Union, neither he has subsidiary or representation registered in the Republic of Lithuania or
another member state of the European Union, the justified reply should be presented through a patent attorney
of the Republic of Lithuania. The list of patent attorneys is available on http://www.vpb.gov.lt/engl/. The time
' limit expires on 02.08.2018.




XII. Corresponding essential provisions of the Lithuanian Law on Trade Marks:

Article 5. Signs of Which a Mark May Consist

Marks, with respect to which legal protection under this Law is applicable, may consist of any signs that can
be represented graphically, for example:

1) words, personal surnames, names, artistic pseudonyms, names of the legal entities, slogans;

2) letters, numerals;

3) drawings, emblems;

4) three-dimensional forms (the shape of goods, their packaging or containers);

5) colours or combinations of colours, their compositions;

6) any combination of signs specified in subparagraphs 1-5 of this Article.

Article 6. Absolute Grounds for Refusal of Registration or Invalidation of a Mark

1. A sign shall not be recognised as a mark and shall be refused registration or the registration of a
registered mark shall be declared invalid if:

1) the sign cannot constitute a mark under the requirements of Article 5;

2) the sign is devoid of any distinctive character;

3) it has become customary in the current language or in the bona fide and establtshed practices of the
trade;

4) it consists exclusively of signs or indications which may serve, in trade, to designaté the kind, quality,
quantity, intended purpose, value, geographical origin or the time of production of the goods or ¢f rendering of the
service, the mode of production or other characteristics of the goods and/or services;

5) the sign is of such a nature as to mislead the public, for instance as to the nature, quality or geographical
origin of the goods and/or services;

6) the sign is contrary to accepted principles of morality or public policy, including ethics of society and
humanitarian principles;

7) the sign consists exclusively of the shape which results from the nature of the goods themselves or the
shape of goods which is necessary to obtain a technical result or the shape which gives substantial value to the
goods;

8) the sign consists of the official or traditional (abbreviated) state name of the Republic of Lithuania, or
armorial bearings, flag or other state heraldic objects or any imitation from a heraldic point of view, also official
signs and hallmarks indicating control and warranty, stamps, medals or marks of distinction, unless the permission
for their use is in a mark has been issued according to the established procedure by the institution authorised by the
Government of the Republic of Lithuania;

9) it consists of the signs the registration of which has not been authorised by the competent authorities of
other states or international organisations and the registration of which is to be refused or invalidated pursuant to
Article 6ter of the Paris Convention;

10) it is a sign of high symbolic value, in particular a religious symbof;

11) it contains or consists of a geographical indication with respect to goods not originating in the territory
indicated, if use of the indication in the mark for such goods in the Republic of Lithuania is of such a nature as to
mislead the public as to the true place of origin of the goods. The above provision shall also be applicable against a
geographical indication which, although literally true as to the place of origin of the goods, falsely represent to the
public that the goods originate in another territory;

12) it contains or consists of a geographical indication identifying wines for wines or spirits for spirits not
originating in the place indicated by the geographical indication in question, even where the true origin of the goods
is indicated or the geographical indication is used in translation or accompanied by expressions such as “kind”,
“type”, “style”’, “imitation” or the like.

2. In the cases provided for in subparagraphs 2, 3 or 4 of paragraph 1 of this Article, a sign may be
recognised as a mark and its registration may not be invalidated if, before the date of application for registration,
after the date of filing of the application or registration of the mark and following the use which has been made of i,
it has acquired distinctive character.

Article 7. Other Grounds for the Invalidation of Registration

1. Registration of a mark shall be declared invalid if the mark is:

1) identical with an earlier mark, and the goods and/or services for which the mark is registered are
identical with the goods and/or services for which the earlier mark is applied for or is registered,;

2) identical with or similar to the earlier mark and because of the identity or similarity of the goods and/or
services covered by the marks there exists a likelihood of confusion on the part of the public; the likelihood of
confusion includes the likelihood of association with the earlier mark;

3) identical with the mark recognised as well-known in the Republic of Lithuania in the manner prescribed
by Article 9 of this Law, the proprietor of which is another person, or because of its similarity to the mark it is liable
to mislead the public;

4) identical with the name of the legal entity or processing a misleading likelihood to the name of the legal
entity, whose proprietor is another person who acquired the right to the name of the legal entity in the Republic of
Lithuania before the date of filing of the application for the registration of the mark or the date of the priority, if on
the specified date the firm had a right to engage in identical or similar trade to which the gocds and/or services
covered by the registered mark may be attributed;
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5) identical with the geographical indication protected in the Republic of Lithuania or possessing a
misleading likelihood thereto, except for the indication incorporated in the mark as the disclaimer, for which
registration is applied for by a person entitled to use the geographical indication;

6) identical with the protected industrial design or any other object of industrial property, literary, scientific or
artistic work protected under the copyright, the name or surname or artistic pseudonym of a famous person, or the
portrait of another person or its likelihood to the above is misleading, except in cases where ¢consent has been
granted by the owner of the rights or the successor to them.

7) identical with, or similar to, an earlier Community trade mark and where the later mark has been
registered for goods and (or) services which are not similar to those for which the earlier Community trade mark is
registered, where the earlier Community trade mark has a reputation in the European Community and where the
use of the later mark without due cause would take unfair advantage of, or be detrimental to, the distinctive
character or the repute of the earlier Community trade mark.

8) identical with, or similar to, an earlier trade mark and where the later mark has been registered for goods
and (or) services which are not similar to those for which the earlier trade mark is registered, where the earlier trade
mark has a reputation in the Republic of Lithuania and where the use of the later mark without due cause would
take unfair advantage of, or be detrimental to, the distinctive character or the repute of the earlier Community trade
mark (...)

3. Registration of the mark may be declared invalid where it becomes evident that the application
for the registration of a mark was made in bad faith by the applicant.

Article 11. Filing of an Application

2. {...) Foreign nationals who are not permanent residents of the Republic of Lithuania or another member
state of the European Union, or another state of the European Economic Area and legal persons of foreign states
who do not have a subsidiary or representation registered in the Republic of Lithuania or another member state of
the European Union, or another state of the European Economic Area shall file applications to the State Patent
Bureau and perform all actions relating to the registration of the mark with the State Patent Bureau, including also
representation at the Appeals Division, through the patent attorney of the Republic of Lithuania (...)

Article 18. Opposition .

1. Within a period of three months following the publication of the registered Mark in the Official Bulletin of
the State Patent Bureau, the interested person may give to the Appeals Division a justified written opposition to
registration of the mark on the grounds that it may not be registered under Articles 6 and 7 of this Law (...)

7. The decision made by the Appeals Division may be appealed against to the Vilnius County Court within
six months from the day of adoption thereof.

8. Decisions made by the Appeals Division shall be published in the Official Bulletin of the State Patent
Bureau. '
Article 19. Appeal and Opposition Examination at the State Patent Bureau

1. Appeals and oppositions are examined at the written or public oral proceedings of the Appeals Division

(...)

3. {...) Where appeals and oppositions are examined at the oral proceedings the applicant, the interested
person, the proprietor of the mark against which opposition has been filed or the representatives of the above
persons are invited to take part in the examination proceedings of the Appeals Division, however their absence
shall not prevent from examination of the appeal or opposition (...)

Article 34. Special Provisions Applicable to International Registration of a Mark

(...)

4. The proprietor of a mark of international registration against which an opposition has been filed must
within a five months period from the date of Notification of Refusal to the International Bureau appoint his
representative in the manner laid down in paragraph 2 of Article 11 of this Law and present a justified reply to
opposition. Failure to present a justified reply to the opposition shall be considered as a refusal to take part in the
examination of the opposition and shall not prevent the Appeals Division from examining the opposition in the
absence of the proprietor of the mark of international registration or his representative. If the proprietor of the mark
of international registration to which the opposition is filed fails to appoint his representative, the decision made by
the Appeals Division shall not be communicated to the proprietor of the mark of international registration (...)

Article 49. Institutions Having Jurisdiction in Disputes Relating to Marks

1. The Appeals Division of the State Patent Bureau shall deal with disputes provided for in Article 18 of this
Law.

2. The Vilnius County Court shall deal with disputes relating to:

1) decisions of the Appeals Division of the State Patent Bureau;

2) invalidation of registration of a mark;

3) revocation of registration of a mark;
) enforcement of the proprietor’s rights;
) recognition of the mark as well-known in the Repubilic of Lithuania;
) Community trade marks as defined in the Council Regulation on Community Trade Mark.

4
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EUTM file information

HERSHEY'S KISSES

000680280
Trade mark information
Name HERSHEY'S KISSES Filing date 04/11/1997
Filing number 000680280 Registration date 22/03/2000
Basis EUTM Expiry date 04/11/2027
Date of receipt 07/11/1997 Designation date
Type Word Filing language English
Nature Individual Second language French
Nice classes 5, 30 ( Nice Classification ) Application reference TM.21502 PEJ/VIC/nmg
Vienna Classification Trade mark status Registered

Acquired distinctiveness No

Goods and services

¢ Engtish (en) =K

)

5 Pharmaceutical, veterinary and sanitary substances; infants' and invalids' foods; plasters, material for bandaging; material for
stopping teeth, dental wax, disinfectants; preparations for killing weeds; foods and beverages for infants and invalids; dietetic
foods and beverages generally, ingredients and preparations included in Class 5 for the preparation of the abovementioned
products; nutritional drink mixes for use as meal replacements; antitussive drops; chemical medicinal substances; cough drops;
cough lozenges; medicated lozenges containing licorice extract and for the treatment of colds, coughs and throat ailments;
medicated confectionery; throat drops and cough suppressant tablets; medicinal teas and herbal teas in Class 5; sleep aid
preparations, nutritional supplement drink fortified with antioxidants; nutritional supplement drink mix; nutritionally fortified
water; vitamin enriched water; vitamin fortified beverages; vitamin supplement in tablet form for use in making and effervescent
beverage when added to water; dietary supptement drink mixes; nutritional shakes for use as a meal substitute; meal replacement
bards; dietary and nutritional food supplement bars; nutritional energy bars; antioxidant ingredient used in the manufacturing of
food products and beverages; oral health care products; ready to eat food bars for use as a meal replacement; ready to eat cereal-
derived food bars for use as a meal replacement; throat sprays.

30 Coffee and coffee products, tea and tea products, cocoa and cocoa products, chocolate and chocolate products; concentrates,
mixtures and extracts of coffee, tea or cocoa for preparing beverages; creams, sweets and dainties; cocoa peelings, cocoa icings,
sweet chocolate and milk chocolate, with or without nuts or cereals, semi-sweet chocolate, milk chocolate with almonds, milk
chocolate fudge, milk chocolate covered nutrolls, chocolate in solid state, chocolate coatings, chocolate liquors, chocolate powder,
chocolate syrup, goods made wholly or principally of chocolate cocoa, candy or confectionery, non-medicated chocolate
confectionery, chocolate sauces and chocolate flavourings, none being essential oils, chocolate substitutes, milk chocolate fudge
topping, instant cocoa mixes, and chocolate-based and cocoa-based beverages; sugar and natural sweetening means; rice,
tapioca, sago, coffee substitutes, flour and preparations made from cereals and grain products for human consumption, excluding
those for dietetic purposes; noodles, spaghetti and other pastas and products made from pasta dough; pasta products; bread,
crackers, biscuits, cakes, pastry and fancy cakes; candy and confectionery, sweets (also made with sugarfree sweetening means)
including edible gum sweets and filled confectionery; bonbons and chewing gum; sweetmeats and fondants based on marzipan,
marchpane or chocolate, also containing nuts or almonds, rock candy and products made completely or mainly of chocolate, of
cocoa, of rock candy or of cakes or pastries; ice cream, edible ices, ice for refreshment, sherbers and ice cakes; pudding powder
and puddings; custards, desserts, prepared desserts, prepared desserts (substantially consisting of fruit or curds or yoghurt or
pudding); flavoured syrups, flavoured fruit syrups, syrups included in Class 30; honey, treacle; yeast, baking powder; salt, mustard;
pepper, vinegar, mayonnaise; salad sauces; spices; ice; cooling ice (except chemical cooling means); flavourings; toppings for ice
cream, desserts and other food products; toppings made from sugar and/or chocolate for ice cream, desserts and other foods;
toppings for food products such as ice cream and sweets in Class 30; desserts and other food products; candy sugar for food
purposes, bars of candy sugar for food purposes, chocolate chunks, curls, chips and flakes of chocolate or of other flavours for
pastry or biscuits, cooking chocolate, coconut flakes, chilled desserts, purees, food products made wholly or principally of the
foregoing; flavourings; flavourings for food and beverages; food ingredients (not included in other classes); food products made
wholly or principally of the foregoing.

Owners

The Hershey Company

https://euipo.europa.eu/eSearch/ . 2018.03.01
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o 237873 Country

Organisation The Hershey
company State/county
Legal status Legal entity Town
State, district or ter..Delaware Post code
Address

https://euipo.europa.eu/eSearch/

US - United
States

PA
Hershey,
17033

100 Crystal A
Drive

Correspondence address

The Hershey Company
100 Crystal A Drive
Hershey, PA 17033
ESTADOS UNIDOS (DE
AMERICA)

Can be accessed and ¢
by authorised user vi3
Area

Can be accessed and |
by authorised user via
Area

Can be accessed and ¢
by authorised user via
Area

hanged
the User

hanged
the User

hanged

'the User
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EUTM file information

HERSHEY'S KISSES

011239332
Trade mark information
Name HERSHEY'S KISSES Filing date 04/10/2012
Filing number 011239332 Registration date 16/04/2013
Basis EUTM Expiry date 04/10/2022
Date of receipt 04/10/2012 Designation date
Type v Figurative Filing tanguage English
Nature Individual Second language French
Nice classes 30 ( Nice Classification ) Application reference TM27355/TPA
Vienna Classification 08.01.23 ( Vienna Trade mark status Registered
Classification )
Acquired distinctiveness No

Graphic representation

HERSHEY'S

KISSEeS

Goods and services

i English (en) o

30 Coffee, tea, cocoa and artificial coffee; Rice; Tapioca and sago; Flour and preparations made from cereals; Bread, pastry and
confectionery; Ices; Sugar, honey, treacle; Yeast, baking-powder; Salt; Mustard; Vinegar, sauces (condiments); Spices; Ice; Allspice;
Almond confectionery; Almond paste; Aniseed; Aromatic preparations for food; Artificial coffee; Baking powder; Baking soda
[bicarbonate of soda for cooking purposes]; Barley (Crushed -); Barley meal; Bean meal; Bee glue; Beer vinegar; Biscuits; Bread;
Bread rolls; Breadcrumbs; Buns; Cake powder; Cakes; Candy; Capers; Caramels {candy]; Celery salt; Cereal-based snack food;
Cereal preparations; Cheeseburgers [sandwiches]; Chewing gum; Chicory [coffee substitute]; Chips [cereal products]; Chocolate;
Chocolate-based beverages; Chocolate beverages with milk; Chow-chow [condiment]; Chutneys [condiments]; Cinnamon [spice];
Cloves [spice}; Cocoa; Cocoa-based beverages; Cocoa beverages with milk; Cocoa products; Coffee; Coffee-based beverages;
Coffee beverages with milk; Coffee flavorings [flavourings); Coffee (Unroasted -); Condiments; Confectionery; Confectionery for
decorating Christmas trees; Cookies; Cooking salt; Corn flakes; Corn meal; Corn, milled; Corn, roasted; Coulis (Fruit -) [sauces});
Couscous [semolinal; Crackers; Cream of tartar for cooking purposes; Cream of tartar for culinary purposes; Curry [spice); Custard;
Dressings for salad; Edible ices; Essences for foodstuffs, except etheric essences and essential oils; Farinaceous foods; Ferments
for pastes; Flavorings, other than essential oils; Flavorings, other than essential oils, for cakes; Flavorings, other than essential oils,
for beverages; Flour-milling products; Fondants [confectionery]; Frosting {icing] (Cake -); Frozen yogurt [confectionery ices]; Fruit
jellies [confectionery]; Garden herbs, preserved [seasonings]; Ginger [spice]; Gingerbread; Glucose for culinary purposes; Ghiten
additives for culinary purposes; Gluten prepared as foodstuff; Golden syrup; Groats for human food; Gruel, with a milk base, for
food; Halvah; Ham glaze; High-protein cereal bars; Hominy; Hominy grits; Honey; Husked barley; Husked oats; Ice cream; Icé:
cream (Binding agents for -); Ice for refreshment; Ice, natural or artificial; Iced tea; Infusions, not medicinal; Ketchup [sauce]; |
Leaven; Linseed for human consumption; Liquorice [confectionery]; Lozenges [confectionery]; Macaroni; Macaroons [pastry]; Malt

|
https://euipo.europa.eu/eSearch/ 2(3"1 8.03.01
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biscuits; Malt extract for food; Malt for human consumption; Maltose; Marinades; Marzipan; Mayonnaise; Meal; Meat gravies; Meat
pies; Meat tenderizers, for household purposes; Mint for confectionery; Molasses for food; Mousses (Chocolate -); Mousses
(Dessert -} [confectionery]; Muesli; Mustard; Mustard meal; Noodle-based prepared meals; Noodles; Nutmegs; Oat-based food;
Oat flakes; Oatmeal; Oats (Crushed -); Pancakes; Pasta; Pasties; Pastries; Pastry; Peanut confectionery; Pepper; Peppermint sweets;
Peppers [seasonings]; Pesto [sauce]; Petit-beurre biscuits; Petits fours [cakes]; Pies; Pizzas; Popcorn; Potato flour for food;
Powders for ice cream; Pralines; Puddings; Quiches; Ravioli; Relish [condiment]; Rice; Rice-based snack food; Rice cakes; Royal jelly;
Rusks; Saffron [seasoning]; Sago; Salt for preserving foodstuffs; Sandwiches; Sauces [condiments]; Sausage binding materials; Sea
water for cooking; Seasonings; Semolina; Sorbets [ices}); Soya bean paste [condiment]; Soya flour; Soya sauce; Spaghetti; Spices;
Spring rolls; Star aniseed; Starch for food; Stick liquorice [confectionery); Stiffening whipped cream (Preparations for -); Sugar;
Sushi; Sweeteners (Natural -); Sweetmeats {candy]; Tabbouleh; Tacos; Tapioca; Tapioca flour for food; Tarts; Tea; Tea-based
beverages; Thickening agents for cooking foodstuffs; Tomato sauce; Tortillas; Turmeric for food; Unleavened bread; Vanilla
[flavoring] flavouring; Vanillin [vanilla substitute]; Vegetal preparations for use as coffee substitutes; Vermicelli [noodles}; Vinegar;
Waffles; Weeds [condiment]; Wheat flour; Wheat germ for human consumption; Yeast.

Owners

The Hershey Company

D - 237873 Country
Organisation The Hershey
Company State/county
Legal status Legal entity Town
State, district or ter..Delaware Post code
Address

https://euipo.europa.eu/eSearch/

US - United
States

PA
Hershey,
17033

100 Crystal A
Drive

Correspondence address

The Hershey Company
100 Crystal A Drive
Hershey, PA 17033
ESTADOS UNIDOS (DE
AMERICA)

Can be accessed and changed
by authorised user via the User
Area

Can be accessed and changed
by authorised user via the User
Area ‘

Can be accessed and changed
by authorised user via the User
Area

018.03.01
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EUTM file information

KISSES

015511348

Trade mark information

!
Name KISSES Filing date 06/06/2016 '
Filing number 015511348 Registration date 04/11/2016
Basis EUTM Expiry date 06/06/2026
Date of receipt 06/06/2016 Designation date ‘
Type Word . Filing language English
Nature tndividual Second language French
Nice classes 30 ( Nice Classification ) Application reference TM403549EM-TPA/JXM
Vienna Classification Trade mark status Registered

Acquired distinctiveness No

Goods and services

- .
l English (en) 7 ;

30 Candy and confectionery, except bon-bons consisting of fruit gum in combination with foam sugar and/or liquorice and/or
jelly; chocolate with or without inclusions such as nuts; chocolate confectionery and chocolate based products.

Owners

The Hershey Company

D 237873 Country US - United Correspondence address |
- States Can be accessed and ¢changed
Organisation The Hershey The Hershey Company by authorised user via the User
Company State/county PA 100 Crystal A Drive Area
Legal stat Legal entit Town Hershey, Hershey, PA 17033
e & y y ESTADOS UNIDOS (DE
State, district or ter..Delaware Post code 17033 AMERICA) Can be accessed and changed
Address 100 Crystal A Ky authorised user via the User
Drive rea

Can be accessed and changed
by authorised user via the User

Area |

https://euipo.europa.eu/eSearch/ %01 8.03.01



