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PROVISIONAL REFUSAL

according to rule 17(1) of the Common Regulations under the Madrid Agreement and Protocol

Refusal based on an opposition

I. Office: .
INSTITEJTO NACIONAL DA PROPRIEDADE INDUSTRIAL
DIRECAO DE MARCAS E PATENTES
Campo das Cebolas
1149-035 — LISBOA PORTUGAL
Fax.: 21 886 98 59
Tel.: 21 881 81 00
Link: http://www.inpi.pt/
E-mail: atm@inpi.pt

Il. International registration number: 1387991

Trademark elements: LUX

. Na'me and address of the holder: GUANGZHOU DARING INTERNATIONAL FORWARDING CO., LTD.
RM. 719, NO. 799, SANYUANLI AVENUE,BAIYUN DIST.GUANGZHOU, CHINA

IV. Grounds for refusal:

a) Corresponding essential provisions of the applicable law under IX:

Art.17,N.1,N.4, Art.252 N.1, Art.11,N.1,Art.245,N.1,N.2, Art.239,N.1,N.2,a), Art.254, Art.222,N.1,Art.317,N.1, do
CPI ‘ '

V. Opponent rights. v

Application/registration number: 011147345 (EUTM)

Filing Date: 29/08/2014 |

Registration date (if available): 09/04/2014

Priority date (if any):N.A

Name and address of the opponent:

Emil Lux GmbH & Co. KG Emil-Lux-Str. 1, D-42909 Wermelskirchen ALEMANIA _

Trademark:
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List of goods and services on which the opposition is based:
Class 1: Tempering and soldering preparations; Adhesives used in industry.
Class 3: Cleaning, polishing and abrasive preparations; Abrasive paper.

Class 4: Industrial oils and greases; Lubricants; Dust absorbing, wetting and binding compositions; Fuels
(including motor spirit) and illuminants; Candles and wicks for lighting.

Class 6: Common metals and their alloys; Materials of metal for railway tracks; Ores; Metal building materials;
Transportable buildings of metal; Non-electric cables and wires of common metal; [ronmongery, small items of
metal hardware; Pipes and tubes of metal; Goods of metal, included in class' 6; Garage doors of metal; Tool
chests of metal (empty); Statues of common metai; Safes; Fences of metal; Bird houses of metal; Locks (other
than electric) of metal; Padlocks; Chains of metal; Hoppers (non-mechanical) of metal; Ladders of metal,
stepladders of metal; Pegs of metal; Wall plugs of metal; Fittings of metal for building; Fittings of metal for
windows; Fittings of metal for furniture; Door fittings, of metal; Metal door stops; Tensioning and lashing straps;
Rods of metal for brazing and welding; Soldering wire of metal; Posts of metal; Wire rope; Workshop equipment,
As far as included in international class 06, Including tool holders (aforesaid goods of metal); Tool boxes of
metal (empty); Handles of metal for tools and garden implements; Carry straps of metal; Oil cans, special-
purpose containers, included in class 6 (the aforesaid goods being of metal); Posts of metal for attaching
marking aids, in particular barrier tapes and warning tapes; Gates of metal; metal window screens; Locksets;
Pegs of metal; Wall plugs of metal; Trellis and Espaliers; Clips; Clips and nails for hand tackers; Metal legs for
furniture and Aluminium; Metal garage door rollers; Rollers of metal for sliding doors; Furniture casters of metal.

Class 7: Machines and machine tools, Machine coupling and transmission components (except for land
vehicles); Agricultural implements other than hand-operated; Machines and machine tools, Namely colour
mixing machines, Building machines, In class 7; Mechanical tools for construction, horticultural and craft
purposes, mechanical horticultural and agricultural equipment; Compressors [machines]; Spray guns for paint,
Compressed air guns for the extrusion of mastics, Electric glue guns, ELECTRIC POWER STAPLERS; Pistols
and pumps for applying paints, mastics and other viscous preparations; Gas-powered soldering irons; Drill
chucks (parts of machines), Drilling machines, Electric hand drills, Nut-tapping machines, Drill stands for electric
hand drills; Planing machines; Trueing machines, Grinding discs (being a machine part), Cutting discs (parts of
machines), Grinding wheels (parts of machines); Saws (machines), Chain saws; Current generators; Welding
apparatus, gas-operated; Welding machines, electric; Lawnmowers (machines), Scarifiers (other than hand-
operated); Tillers (other than hand-operated); Soil ventilators (other than hand-operated); Snow blowers (other
than hand-operated); Snow shovels (other than hand-operated); Snow sweepers (other than hand-operated);
Parts for motors and engines, namely spark plugs for internal combustion engines, mufflers for motors and
engines (exhausts), petrol and oil filters, filters for cleaning cooling air for motors and engines, cylinders for
motors and engines, cylinder heads for motors and engines, pistons for motors and engines, piston rings;
Electric roller blind drives, Electric drives for garage doors; Elevators, In particular hoists; Electric arc welding.
apparatus; Lathes (machine tools); Electric turning machines; Electric straw cutting machines, motorised straw
cutting machines; Grindstones (machine parts); Machines for tile laying, gas concrete and dry construction,
stone, screed and concrete works, electrical and sanitary installation, masonry, parquet floor, laminate and
carpet laying, plastering, painting, wallpapering and welding; Electric tools for construction and DIY, including
tool bits therefor; Cordless screwdrivers, chainsaws, grinders, polishers; Drilling hammers, Electric planers, Tile
cutting machines, small electric tools, Electric staplers, Electric milling machines; Mechanical garden
implements, including lawnmowers and grass-trimming machines; Border shears and chainsaws, and
accessories for mechanical garden equipment, namely collecting devices and apparatus covers; Spare parts for
mechanical garden tools, included in class 7; Driving machines for tools; Mobile generators; Soldering and
welding machines (gas-operated); Compressed air tools; Lathes (machine-operated); Wood-turning lathes
(machine-operated); Pressure spraying devices (machine-operated); Couplings other than for land vehicles;
Grinding inserts, grindstones and replacement parts for the aforesaid goods; Rollers and wheels for machines;
Soldering irons, electric; Welding apparatus.

Class 8: Manually operated tools; Hand-operated implements for agricultural, horticultural and forestry
purposes, and for structural engineering; Hand-operated vaporisers; Hand-operated guns for applying paints,
mastics and other thick fluid products, Guns, hand-operated, for the extrusion of mastics; Spatulas [hand tools];
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Cuttlery, cutlery of plastic or metal; Silver plate (cutlery); Snow shovels (hand tools); Ice scrapers; Sharpening
stones; Tackers (hand-operated); Hand-operated riveting tools; Trowels; Saws (hand tools); Files [hand tools];
Clamps for carpenters or coopers; Tongs [hand tools]; Screwdrivers; Wrenches (hand tools); Hammers (hand
tools); Axes; Lawn clippers (hand instruments); Border shears; Planes; Stationery scissors; Riveting pincers;
Scraping tools (hand tools); Hand tools for tile laying, gas concrete and dry mortarless construction, stone,
screed and concrete works, electrical and sanitary installation, masonry, parquet floor, laminate and carpet
laying, plastering; Painting and welding; Hand tools, including cutting, separating, embossing and striking tools,
in particular Japanese chisels, borers, rasps, thread cutters, planes, trowels, chisels, screwdrivers, socket
wrenches and socket wrench sets, vices, pliers, tool holders, hand-operated grippers and carrying equipment,
including stone-carrying equipment, sanding blocks, ferrules of metal, hand riveters, eyelet pliers; Hand-
operated tile-cutting apparatus, knives, in particular pocket knives, cutter blades, glass cutters, carpet knives,
blades, cutters; Scissors, including household scissors, secateurs, branch, tree and hedge clippers, hand-
operated garden implements, including forks, hoes, spades, shovels, rakes, sickles, scythes, trimmers and
hand-operated lawnmowers; Hand-operated vaporisers; Hand-operated pneumatic apparatus; Spare parts for
the aforesaid goods; electric flat irons.

Class 9: Scientific, nautical, surveying, photographic, cinematographic, optical, weighing, measuring, signalling,
checking (supervision), life-saving and teaching apparatus and instruments; Apparatus and instruments for
conducting, switching, transforming, accumulating, regulating or controlling electricity; Apparatus for recording,
transmission or reproduction of sound or images; Fire-extinguishing apparatus; Electric installation material
(included in class 9), Namely electric cables and Electrical wire; Material for electricity mains (wires, cables);
Lustre terminals; Plugs, sockets and other contacts [electric connections]; Covers for electric outlets; Cable
ducts; Volt meters; Electric welding apparatus; Welding electrode; Solderers’ helmets; Electronic control
systems for shutters, Time switches, automatic; Electronic monitoring and measuring apparatus, electronic
security systems, namely motion detectors, gas, smoke and carbon monoxide alarms, radio transmitters and
receivers for controlling light, electric burglar alarm installations, bells (alarm installations), door phones,
telephone apparatus; Portable telephones; Answering machines; Vehicle radios, Compact disc players (CDP),
Aerials and aerial accessories (included in class 09); Satellite receiving apparatus and aerials, optical data
media, video cassettes; Bicycle computers; Solar energy collectors for electricity generation; Electric batteries,
battery charging equipment; Measuring apparatus; Measuring tools; Thermostats; Thermometers (not for
medical purposes); Scales; Signs, luminous; Work protection clothing (included in class 9); Protective helmets,
protective sports helmets, Arm, knee and wrist guards (work safety); Gloves for protection against accidents;
Locks, electric; Gloves for protection; Protective goggles and masks; Safety belts and fastening belts, except for
vehicle seats, included in class 9; Voltage detectors; Intercommunication systems; Marking aids, in particular
barrier tapes and warning tapes.

Class 10: Hearing protectors.

Class 11: Apparatus for lighting heating steam generating cooking refrigerating drying ventilating water supply
and sanitary purposes; Sanitary apparatus.

Class 12: Vehicles; Apparatus for locomotion by land, air or water; Load and transport rollers; Rollers and
Wheels for vehicles; Hose carts; Rollers and Wheels for barrows and Sack-barrows.

Class 16: Paper, cardboard and goods made from these materials (included in class 16); Printed matter;
Bookbinding material;, Photographs; Stationery; Adhesives for stationery or household purposes; Artists'
materials; Paintbrushes; Typewriters and office requisites (except furniture); Instructional and teaching material
(except apparatus); Plastic materials for packaging, included in class 16.

Class 17: Rubber, gutta-percha, gum, mica and goods made from these materials and not included in other
classes; Packing, stopping and insulating materials; Flexible pipes, not of metal; Insulating gloves; Self-adhesive
tapes, other than stationery and not for medical or household purposes; Plastic film, Namely pond liners and
Building membranes.

Class 18: Leather and imitations of leather, and goods made of these materials and not included in other
classes; Saddlery; Tool bags (empty); Tool chests of leather (empty); Tool bags (empty), not of metal, not of
leather.
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Class 19: Building materials (non-metallic); Non-metallic rigid pipes for bundmg, Asphalt, pitch and bitumen;
Non-metallic transportable buildings; Monuments, not of metal.

Class 20: Furniture, mirrors, picture frames; Goods (not including in other classes) of wood, cork, reed, cane,
wicker, horn, bone, ivory, whalebone, shell, amber, mother-of-pearl, meerschaum and substitutes for all these
materials, or of plastics; Dowels, not of metal; Wall plugs, not of metal; Window fittings, not of metal; Furniture
fittings, not of metal; Door fittings, not of metal; Locks (other than electric), not of metal; Pasting tables; Racks
[furniture]; Tool stands, Not of metal; Door stoppers, not of metal; Workshop equipment, included in class 20, |
including tool cabinets, sinall parts storage boxes, open storage boxes, sorting boxes, tool holders, machine
tables, tool stands, workbenches (the aforesaid goods not of metal); Workshop equipment (furniture), including
tool cabinets, storage boxes for small parts, open storage boxes, sorting boxes, machine tables, tool stands,
workbenches (the aforesaid goods being of metal); Paste tables, clamping tables; Tool boxes and tool chests
(empty), not of metal, not of leather; Handles for tools and garden implements, not of metal; Plastic chains, rope
and chain clamps, bolts, plugs, screws, nuts, washers, hooks, rivets (the aforesaid goods all not of metal),
Transport pallets; Special-purpose containers, not of masonry, not of metal, included in class 20; Ladders of
wood or plastic, stepladders, not of metal; Furniture glides of felt and plastic; Furniture feet of wood and plastic;
Coat hangers; Casters of metal for beds; Casters, not of metal, for beds; Furniture casters, not of metal.

Class 21: Household or kitchen utensils and containers (not of precious metal or coated therewith); Combs and
sponges; Brushes (except paint brushes); Articles for cleaning purposes; Steelwool; Brooms; Funnels.

Class 22: Ropes, string, nets, tents, awnings, tarpaulins, sails, sacks and bags (so far as included in class 22);
Raw fibrous textile materials; Tensioning and lashing straps, not of metal.

Class 24: Textiles and textile goods, not included in other classes.
Class 25: Clothing, footwear, headgear.

Class 26: Ribbons and braid; Buttons, hooks and eyes, pins and needies; Velcro.

V. Opponent rights.

Application/registration number: 011147361 (EUTMj

Filing Date: 29/08/2012

Registration date (if availabie): 27/02/2016

Priority date (if any):N.A

Name and address of the opponent:

Emil Lux GmbH & Co. KG Emil-Lux-Str. 1, D-42909 Wermelskirchen ALEMANIA
Trademark:

LUX

List of goods and services on which the opposition is based:
Class 1: Tempering and soldering preparations; Adhesives used in industry.
Class 3: Cleaning, polishing and abrasive preparations; Abrasive paper.

Class 4: Industrial oils and greases; Lubricants; Dust absorbing, wetting and binding compositions; Fuels
(including motor spirit) and iluminants.
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Class 6: Common metals and their alloys; Materials of metal for railway tracks; Ores; Metal building materials;
Transportable buildings of metal; Non-electric cables and wires of common metal; Ironmongery, small items of
metal hardware; Pipes and tubes of metal; Goods of metal, included in class 6; Garage doors of metal; Tool
chests of metal (empty); Safes; Locks (other than electric) of metal; Padlocks; Hoppers (non-mechanical) of
metal; Ladders of metal, stepladders of metal; Pegs of metal; Wall plugs of metal; Fittings of metal for building;
Fittings of metal for furniture; Tensioning and lashing straps; Rods of metal for brazing and welding; Soldering
wire of metal; Posts of metal; Wire rope; Workshop equipment, As far as included in international class 06,
Including tool holders (aforesaid goods of metal); Tool boxes of metal (empty); Handles of metal for tools and
garden implements; Carry straps of metal; Oil cans, special-purpose containers, included in class 06 (the
aforesaid goods being of metal); Posts of metal for attaching marking aids, in particular barrier tapes and
warning tapes; Gates of metal; Locksets; Pegs of metal; Wall plugs of metal; Trellis and Espaliers; Clips; Clips
and nails for hand tackers; Metal garage door rollers; Rollers of metal for sliding doors; none of the
aforementioned goods being blinds, shutters, windows, skylights, roof-windows or accessories hereto.

Class 7: Machines and machine tools, Machine coupling and transmission components (except for land
vehicles); Agricultural implements other than hand-operated; Machines and machine tools, Namely colour
mixing machines, Building machines, In class 7; Mechanical tools for construction, horticultural and craft
purposes, mechanical horticultural and agricultural equipment; Compressors [machines]; Spray guns for paint,
Compressed air guns for the extrusion of mastics, Electric glue guns, ELECTRIC POWER STAPLERS; Pistols
and pumps for applying paints, mastics and other viscous preparations; Gas-powered soldering irons; Drill
chucks (parts of machines), Drilling machines, Electric hand drills, Nut-tapping machines, Drill stands for electric
hand drills; Planing machines; Trueing machines, Grinding discs (being a machine part), Cutting discs (parts of
machines), Grinding wheels (parts of machines); Saws (machines), Chain saws; Current generators; Welding
apparatus, gas-operated; Welding machines, electric; Lawnmowers (machines), Scarifiers (other than hand-
operated); Tillers (other than hand-operated); Soil ventilators (other than hand-operated); Snow blowers (other
than hand-operated); Snow shovels (other than hand-operated); Snow sweepers (other than hand-operated);
Parts for motors and engines, namely spark plugs for internal combustion engines, mufflers for motors and
engines (exhausts), petrol and oil filters, filters for cleaning cooling air for motors and engines, cylinders for
motors and engines, cylinder heads for motors and engines, pistons for motors and engines, piston rings;
Electric drives for garage doors; Elevators, In particular hoists; Electric arc welding apparatus; Lathes (machine
tools); Electric turning machines; Electric straw cutting machines, motorised straw cutting machines;
Grindstones (machine parts); Machines for tile laying, gas concrete and dry construction, stone, screed and
concrete works, electrical and sanitary installation, masonry, parquet floor, laminate and carpet laying,
plastering, painting, wallpapering and welding; Electric tools for construction and DIY, including tool bits therefor;
Cordless screwdrivers, chainsaws, grinders, polishers; Drilling hammers, Electric planers, Tile cutting machines,
small electric tools, Electric staplers, Electric milling machines; Mechanical garden implements, including
lawnmowers and grass-trimming machines; Border shears and chainsaws, and accessories for mechanical
garden equipment, namely collecting devices and apparatus covers; Spare parts for mechanical garden tools,
included in class 7; Driving machines for tools; Mobile generators; Soldering and welding machines (gas-
operated); Compressed air tools; Lathes (machine-operated); Wood-turning lathes (machine-operated);
Pressure spraying devices (machine-operated); Couplings other than for land vehicles; Grinding inserts,
grindstones and replacement parts for the aforesaid goods; Rollers and wheels for machines; Soldering irons,
electric; Welding apparatus; none of the aforementioned goods being blinds, shutters, windows, skylights, roof-
windows or accessories hereto.

Class 8: Manually operated tools; Hand-operated implements for agricultural, horticultural and forestry
purposes, and for structural engineering; Hand-operated vaporisers; Hand-operated guns for applying paints,
mastics and other thick fluid products, Guns, hand-operated, for the extrusion of mastics; Spatulas [hand tools];
Snow shovels (hand tools); Ice scrapers; Sharpening stones; Tackers (hand-operated); Hand-operated riveting
tools; Trowels; Saws (hand tools); Files [hand tools]; Clamps for carpenters or coopers; Tongs [hand tools];
Screwdrivers; Wrenches (hand tools); Hammers (hand tools); Axes; Lawn clippers (hand instruments); Border
shears; Planes; Stationery scissors; Riveting pincers; Scraping tools (hand tools); Hand tools for tile laying, gas
concrete and dry mortarless construction, stone, screed and concrete works, electrical and sanitary installation,
masonry, parquet floor, laminate and carpet laying, plastering; Painting and welding; Hand tools, including
cutting, separating, embossing and striking tools, in particular Japanese chisels, borers, rasps, thread cutters,
planes, trowels, chisels, screwdrivers, socket wrenches and socket wrench sets, vices, pliers, tool holders,
hand-operated grippers and carrying equipment, including stone-carrying equipment, sanding blocks, ferrules of
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metal, hand riveters, eyelet pliers; Hand-operated tile-cutting apparatus, knives, in particular pocket knives,
cutter blades, glass cutters, carpet knives, blades, cutters; Scissors, including household scissors, secateurs,
branch, tree and hedge clippers, hand-operated garden implements, including forks, hoes, spades, shovels,
rakes, sickles, scythes, trimmers and hand-operated lawnmowers; Hand-operated vaporisers; Hand-operated
pneumatic apparatus; Spare parts for the aforesaid goods; electric flat irons.

Class 9: Signalling, life-saving and teaching apparatus and instruments; Apparatus and instruments for
conducting, switching, transforming, accumulating, regulating or controlling electricity; Fire-extinguishing
apparatus; Electric installation material (included in class 9), Namely electric cables and Electrical wire; Material
for electricity mains (wires, cables); Lustre terminals; Plugs, sockets and other contacts [electric connections];
Covers for electric outlets; Cable ducts; Volt meters; Electric welding apparatus; Welding electrode; Solderers'
helmets; Time switches, automatic; Electronic security systems, namely motion detectors, gas, smoke and
carbon monoxide detectors, electric theft prevention installations, bells (warning devices), optical data media,
video cassettes; Solar energy collectors for electricity generation; Electric batteries, battery charging equipment;
Thermostats; Thermometers (not for medical purposes); Scales; Work protection clothing (included in class 9);
Protective helmets, protective sports helmets, Arm, knee and wrist guards (work safety); Gloves for protection
against accidents; Locks, electric; Gloves for protection; Protective goggles and masks; Safety belts and
fastening belts, except for vehicle seats, included in class 9; Voltage detectors; Intercommunication systems;
Marking aids, in particular barrier tapes and warning tapes; none of the aforementioned goods being blinds,
shutters, windows, skylights, roof-windows or accessories hereto.

Class 10: Hearing protectors.

Class 12: Load and transport rollers; Rollers and Wheels for vehicles; Hose carts; Rollers and Wheels for
barrows and Sack-barrows

Class 16: Printed matter; Bookbinding material; Photographs; Adhesives for stationery or household purposes;
Artists' materials; Paintbrushes; Typewriters and office requisites (except furniture); Instructional and teaching
material (except apparatus)

Class 17: Flexible pipes, not of metal; Insulating gloves; none of the aforementioned goods being blinds,
shutters, windows, skylights, roof-windows or accessories hereto.

Class 18: Too! bags (empty); Tool chests of leather (empty); Tool bags (empty), not of metal, not of leather.

Class 19: Building materials (non-metallic); Non-metallic rigid pipes for building; Asphalt, pitch and bitume; none
of the aforementioned goods being blinds, shutters, windows, skylights, roof-windows or accessories hereto.

Class 20: Dowels, not of metal; Wall plugs, not of metal; Locks (other than electric), not of metal; Pasting
tables; Racks [furniture]; Tool stands, Not of metal; Door stoppers, not of metal; Workshop equipment, included
in class 20, including tool cabinets, small parts storage boxes, open storage boxes, sorting boxes, tool holders,
machine tables, tool stands, workbenches (the aforesaid goods not of metal); Workshop equipment (furniture),
including tool cabinets, storage boxes for small parts, open storage boxes, sorting boxes, machine tables, tool
stands, workbenches (the aforesaid goods being of metal); Paste tables, clamping tables; Tool boxes and tool
chests (empty), not of metal, not of leather; Handles for tools and garden implements, not of metal; Plastic
chains, rope and chain clamps, bolts, plugs, screws, nuts, washers, hooks, rivets (the aforesaid goods all not of
metal); Transport pallets; Special-purpose containers, not of masonry, not of metal, included in class 20;
Ladders of wood or plastic, stepladders, not of metal; Furniture glides of felt and plastic; Coat hangers; Casters
of metal for beds; Casters, not of metal, for beds; none of the aforementioned goods being blinds, shutters,
windows, skylights, roof-windows or accessories hereto.

Class 21: Sponges; Articles for cleaning purposes; Steelwool; Brooms; Funnels.

Class 22: Ropes‘ string, nets, tents, tarpaulins, sails, sacks and bags (so far as included in class 22); Raw
fibrous textile materials; Tensioning and lashing straps, not of metal; none of the aforementioned goods being
blinds, shutters, windows, skylights, roof-windows or accessories hereto.
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Class 26: Hooks and eyes, pins and needles; Velcro.

VI. Refusal for all the goods.

VIl. Answer to the decision of refusal:

a)Time limit to file an answer: Within two (2) months following the date of the notification of provisional refusal
sent by WIPO. This period can be extended once, for one (1) month, at the request of the interested party.
The extension of period must be submitted before the first two (2) month period is over.

The answer and payment to this notification can be submitted electronically through the Website online
services, available at www.inpi.pt (upon requiring the use of a digital signature certificate). In the case of
electronic reply, the applicant will benefit of a fee discount of 50%.

Otherwise, the answer and payment to this notification car be submitted in person or by Mail, with the proper
form (available for download at FORM M4) and the respective means of payment (a bank check, issued to
the National Institute of Industrial Property).

The atual values to be paid can be found at www.inpi.pt. If further clarification is necessary, please contactus
via telephone at +351 21 881 81 00 or send an email to atm@inpi.pt

b) Authority to which the answer should be filed:

INSTITUTO NACIONAL DA PROPRIEDADE INDUSTRIAL

DIRECAO DE MARCAS E PATENTES :

Campo das Cebolas

1149-035 - LISBOA PORTUGAL

Fax.: 21 886 98 59

Tel.: 21 881 81 00 v
Link: http://www.inpi.pt/

E-mail: atm@inpi.pt

VIII. Date and signature: 2018.06.21 Jose Alves Ribeiro
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IX. Corresponding essential provisions of the applicable law:

Industrial Property Code

(approved by Decree-Law 36/2003 of 5 March and amended by Decree-Law 318/2007 of 26 September, Decree-Law
360/2007 of 2 November, Decree-L.aw 143/2008 of 25 July and Law 16/2008 of 1 April)

Art. 222™ - Composition of trademark

1 — Atrademark may consist of a sign or set of signs that can be represented graphically, namely words - including the names of persons -, drawings, letters,
numbers and sounds, the form of the product or respective packaging, provided that they adequately distinguish the products and services of one
company from those of others.

2 — A trademark may also consist of advertising phrases for the respective products or services, provided that they are distinct in character, regardiess of the
protection conferred upon them by copyright.

Art. 223" — Exceptions

1 — The conditions of [article 222™] are not met by:

a) - Trademarks that are devoid of any distinctive character;

b) - Signs that exclusively consist of the form imposed by the nature of the product itself, the form of the product necessary for obtaining a technical result
or the form that confers a substantial value on the product;

c) - Signs that are exclusively made up of indications that may serve in commerce to designate the type, quality, quantity, purpose, value, geographic
origin, period or means of production of the product or the service, or other characteristics thereof;

d) - Trademarks that exclusively consist of signs or indications that have become common use in modern-day language or in the habitual and constant
habits of commerce;

e) - Colours, save where they are combined with each other or with graphics, wording or other particular and distinctive elements.

Art. 238" — Grounds for refusal of a registration

1 — [...] registration of a trademark is refused when:
a) - It consists of signs that cannot be represented graphically;
b) - It consists of signs devoid of any distinctive character;
C) - It consists exclusively of signs or indications referred to in Article 223(1) (b) to (e);

{1

4 — Registration of a trademark will also be refused if it contains in some or all of its constitutive elements:

a) - symbols, crests, emblems or distinctions of the state, municipalities or other Portuguese or foreign public or private bodies, the emblem and name of
the Red Cross or other similar bodies and any signs covered by Article 6-ter of the Paris Convention for the Protection of Industrial Property;

b) - signs of a high symbolic value, such as religious symbols, unless these are authorised;
C) - expressions or figures that are contrary to the law, morals, public order and morality;
d) - signs that may mislead the public, namely as to the nature, properties, utility or geographic origin of the product or service for which the trademark is

designed.
5 — Registration of a trademark that is made up exclusively of the national flag of the Portuguese Republic or some of its constitutive elements will also be
refused.
6 ~ Registration will also be refused for a trademark that contains, amongst other elements, the national flag, wherever the trademark is likely to:

a) - mislead the public as to the geographic origin of the products or services for which it is designed;
b) - lead the consumer to erroneously think that the products or services come from an official body;
C) - generate disrespect or a diminution of prestige for the national flag or any of its elements.

Art. 239™ — Other grounds for refusal

1 —  Further grounds for refusal of registration of a trademark are:
a) - reproduction or imitation of all or part of a trademark previously registered by another person for identical or similar products or services that may
mislead or confuse the consumer or comprise the risk of association with the already registered trademark;
b) - reproduction or imitation of all or part of a logotype already registered by another person to distinguish an entity whose activity is identical or similar to
the products or services for which the trademark is designed, if it is likely to mislead or confuse the consumer;
c) - violation of other industrial property rights;
d) - the use of names, portraits or any other expressions or figurations without the authorisation of the persons they relate to or, if these are deceased, of
their heirs or relatives to the fourth degree or, if authorisation is obtained, if it generates disrespect or diminution of prestige for those persons;
€e) - recognition that the applicant's intent is one of unfair competition or that unfair competition is a possible outcome, regardless of the applicant’s
intention.
2 — When cited in an opposition, the following are also grounds for refusal:
a) - reproduction or imitation of a business or corporate name and other distinctive signs, or merely a characteristic part thereof, that do not belong to the
applicant or where the applicant is not authorised to use them, if it is likely to mislead or confuse the consumer,
b) - violation of copyright;

The English version of the Industrial Property Code is available at: http://www.inpi.pt

M0199.05 8




[ T

" Marca de Registo Internacional n® 1387991

Exmo. Sr. Director da Direcgdo das Marcas e
Patentes do Instituto Nacional da Propriedade

Industrial

Ref 417

Emil Lux GmbH & Co. KG., sociedade comercial alema com sede em Emil-Lux-Str.
1, 42929 Wermelskirchen, na Alemanha, vem ao abrigo do artigo 17° n° 1 do Cddigo
da Propriedade Industrial!, com as altera¢des introduzidas pelo Decreto-Lei n®143/2008,

de 25 de Julho, apresentar

RECLAMACAQO

contra o pedido de protecgdo em Portugal da marca de registo internacional n°

]387991Lux, requerido por GUANGZHOU DARING

INTERNATIONAL FORWARDING CO., LTD., com sede em Rm. 719, No. 799,
Sanyuah]i Avenue, Baiyun Dist., Guangzhou, China, o que faz nos.termos € com os

fundamentos seguintes:

! Doravante CPI.




I - Legitimidade e Tempestividade

1.
Mediante consulta do Boletim dél Propriedade Industrial n°® 048/2018, de 8 de Margo de

2018 a Reclamante tomou conhecimento do pedido de protec¢do em, Portugal da marca

de registo internacional n° ]387991‘-“ x, ora reclamado.

2.
Nos termos conjugados dos artigos 17°, n°1 e 252°n°1 do CPI, quem se julgar
prejudicado pela eventual concessdo do registo pode reclamar, dispondo para esse efeito
do prazo de dois meses a contar da publicagdo do respectivo pedido no Bo]eﬁm da

Propriedade Industrial.

3.
A presente Reclamagio é tempestiva, na medida em que foi requerida e concedida, nos
termos do artigo 17°, n°4 do CPI, uma prorrogagdo, por. um més, do prazo para esse

efeito.

4.
" A Reclamante tem interesse directo e legitimo pois seria prejudicada pela eventual

concessdo de protecgdo em Portugal & marca de registo internacional sub judice.



5.
Como melhor ficard demonstrado infra, devera ser recusada protecgdo em Portugal a
marca de registo internacional reclamada em virtude de a mesma ndo reunir as

condigdes legais para ser concedida.

II - Os Factos

6.
A marca de registo internacional n® 1387991, objecto da presente Reclamagdo, ¢ um

isinal misto formado pela palavra LUX com a seguinte configuragdo,

A referida marca encontra-se registada desde 11 de Dezembro de 2017 na Organizagao

7.
Mundial da Propriedade Intelectual.

8.
O-aviso do pedido de protccéﬁo em Portugal da marca de registo internacional sub
Jjudice foi publicado no Boletim da Propriedade Industrial n® 048/2018, de 8 de Margo,
destinando-se a mesma a assinalar, na classe 25, “Tee-shirts; smocks, clothing; sports

~ jerseys, knitwear [clothing]; shoes; hals, hosiery; scarves; leather belts [clothing] .

Sucede que,



9.
A Reclamante é, por sua vez, titular de vérios registos de marcas, designadamente dos

seguintes:

e Marca da Unido Europeia n° 011147345 W requerida a_29 de

Agosto de 2012 e concedido a 9 de Abril de 2014, que assinala, entre outros, os

seguintes produtos

-na classe 25* ”Vestuario, cal¢ado, chapelaria™.

-na classe 26 “Fitas e lacos,; Botdes, colchetes e ilhos, dlﬁneles

e agulhas; Fitas de velcro”.

e ainda a

e Marca da Unido Europeia n° 011147361 LLUX, requerida a 29 de Agosto de

2012 e concedida a 27 de Fevereiro de 2016, que assinala, entre outros, na classe

26%, “Colchetes e ilhos, alfinetes e agulha&,‘ Fitas de velcro”



10.
A Reclamante foi legalmente constituida no seu pais de origem, a Alemanha, a 1 de
Abril de.1969, sendo Emil Lux GmbH & Co. KG a sua denominagéo social, conforme
se comprova pela certiddo do registo comercial alemdo e respectiva tradugao parcia],
que se juntam como documentos ] e 2, cujo tebr se da por integralmente reproduzido

para todos os efeitos legais.

IH - O Direito

a) Da Prioridade das Marcas da Reclamante

11.
Como foi referido supra, a marca de registo internacional sub judice encontra-se
registada desde 11 de Dezembro de 2017 na Organizagio Mundial da Propriedade

Intelectual.

12.
Foi também referido que as marcas de que a Reclamante ¢ titular foram requeridas e

concedidas anteriormente aquela data.

13.
Como tal, é forgoso concluir-se que as marcas da Reclamante gozam de prioridade face
a marca de registo internacional reclamada, em conformidade, alids, com o que se acha

disposto no artigo 11°, n°1 do CPL.



b) Da Identidade e Afinidade dos Produtos

14.
Os produtos que a marca registanda visa assinalar sdo idénticos e afins aos assinalados

pelas marcas prioritarias.

15.
Antes de mais, a titulo prévio deve observar-se que a Lei ndo determina o que sejam
produtos ou servigos idénticos ou afins, ficando reservado ao intérprete e aplicador do
Direito a tarefa de, perante o caso concreto, indagari da existéncia, ou ndo, de identidade

e/ou aﬁnidade.

16.
Nao obstante, decorre lapidarmente do disposto no artigo -245°, n°2 do CPI a
irrelevéncia, para esse efeito, da inclusdo de produtos ou Servic;os na mesma classe da

Classificagdo Internacional de Nice.

17.
A fim de auxiliar o intéfprete e aplicador do Direito a Doutrina e Jurisﬁrudéncia tém
vindo a apurar diversos critérios, sendo sobremaneira referidos a natureza, fins, destino,
a complementaridade, a acessoriedade, o caracter concorrencial dos produtos ou

servigos € ainda os canais de comercializagdo e distribui¢io.



18.
Nas palavras de Nogueira de Sérens, «... a gfinidade ou sii;zilirude entre os produtos ou
servigos afirmar-se-a sempre que, pela sua significacdo economica, qualidade e modo
de utilizagdo, especialmente do ponto de vista dos seus locais normais de producdo e de
venda, esses produtos ou servi¢os apresentem ‘pontos de contacto' tdo estrifos que,
aplicando-se-lhes a mesma marca, o consumidor médio os poderia razoavelmente

atribuir a mesma fonte produtiva®y,

19.
No presente casd ha, desde logo, uma relagdo de identidade entre os produtos que a
marca registanda visa distinguir - “Tee-shirts; smocks; clothing; sports jerseys;
knitwear [clothing]; shoes; hats; hosiery; scarves; leather belts [clothing]”- e os

produtos assinalados na classe 25° pela marca prioritaria da Unido Europeia n°

TOOLS

011147345 - Vestuario, cal¢ado, chapelaria’.

20.
Na verdade, as referidas marcas assinalam todas elas identicamente na classe 25%

vestuario (“clothing”).

2 Nogueira de Sérens, «A Vulgarizagﬁo da Marca na Directiva n.° 89/104/CEE, de 21 de Dezembro de
1988 (id est, no nosso direito futuro)», in Estudos em Homenagem ao Prof. Doutor Ferrer Correia, vol.
1V, Coimbra 1997, p. 41 :



21.
Além disso, ndo obstante a evidéncia, sempre se dird que as proprias “Tee-shirts” 0s
“smocks”, as “sports jerseys”;a “knitwear [clothing] ";a “hosiery”, os “scarves” e 0s
“leather belts [clothing]” estdo incluidos na categoria mais ampla de vestuario, sendo,

pois, produtos idénticos a vestudrio.

22.
Do mesmo modo, existe uma dbvia relagdo de identidade entre “shoes” elencados na
lista de produtos que a marca de registo internacional sub judice visa distinguir € o,

“cal¢ado” também assinalados na classe 25° pela referida marca da Unido Europeia n°

011147345

23.
Ha. Outrossim, evidente identidade entre “hats” incluidos na lista de produtos a

distinguir pela marca registanda e “chapelaria” assinalada pela marca prioritdria da

Unigio Europeia n° 011147345

24.
Por outro lado, estabelece-se uma relagdo de complementaridade, acessoriedade e, por

~ conseguinte, afinidade entre os produtos que a marca de registo internacional sub judice



visa distinguir e os produtos assinalados na classe 26 pelas marcas prioritdrias da

Reclamante, maxime, “Colchetes e ilhos, alfinetes (...); Fitas de velcro”

25.
Efectivamente, como é sabido, um colchete é um pequeno gancho metdlico usado no

vestudrio, para efeito semelhante ao de um botdo, que prende na colcheta’.

26.

E um ilhé* um “orificio por onde passa um atacador, uma fita, um cordéo, etc”.

27.
J4 os alfinetes, como se sabe, sdo objectos que servem de adorno, podendo também ser

~ broches de senhora.

28.
'Ainda que os “colchetes e ilhés” os,” alfinetes” e as “Fitas de velcro” tenham natureza

distinta do vestuario, calgado e chapelaria, esses produtos sdo usados como acessorios e

mesmo partes integrantes de pecas de vestudrio, calgado e chapelaria.

29.
Acresce, no caso particular dos alfinetes esses produtos podem ser adquiridos nos

mesmos locais onde s3o comercializados os artigos de vestuario e calgado.

3 Colchete in Dicionério infopédia da Lingua Portuguesa [em linha]. Porto: Porto Editora, 2003-2018.
[consult.  2018-06-06].  Disponivel na  Internet: https://www.infopedia.pt/dicionarios/lingua-
portuguesa/colchete
4 ilhé in Dicionario infopédia da Lingua Portuguesa [em linha]. Porto: Porto Editora, 2003-2018.
[consult.  2018-06-06].  Disponivel na  Internet: hitps://www.infopedia.pt/dicionarios/lingua-
portuguesa/ithd




30.
Com efeito, os alfinetes sdo vistos como acessérios que conferem uma certa
personalidade ao estilo do consumidor, havendo uma vasta pandplia e possibilidades

para conjugar com o vestuario, o calgado e mesmo com os artigos de chapelaria.

31.
Indo ao encontro da argumentagdo supra aduzida, veja-se, por exemplo, a decisdo
| proferida a 16 de Julho de 2009 pelo, a data Instituto de Harmonizagdo do Mercado
Interno, ora Instituto da Propriedade Intelectual da Unido Europeia, no processo de

Oposicdo n° B 1 346 073°, que refere inter alia

«The applicant’s lace and embroidery, ribbons and braid, buttons, zip fasteners,
hooks and eyes, belt buckles, shoe buckles, brooches being clothing
accessories, fastenings for suspenders, shoe fasteners are_all accessories for

clothing, headgear and footwear, for which the opponent has protection in class

25. Although they have a different nature and differ in their manufacturing

process, it_is_true that they are used in_combination, and that clothing

manufacturers produce such accessories, which might also bear the trade mark
in them even though they are embedded in the garments, and which are put
together in the market place through the same distribution channels and outlets.
Therefore, a slight degree of similarity exists between these goods. »(negrito e

sublinhado nosso).

> Disponivel em https://euipo.europa.eu/eSearchCL W/#basic/*///number/1346073
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32.
De igual modo, na decisdo datada de 7 de Agosto de 2015 proferida pela Segunda

Camara de Recurso daquele Instituto no caso R 1984/2014-2° se refere inter alia que

«In the Board’s view a certain degree of similarity, albeit low, cannot be denied

between_the opponent’s goods ‘clothing’ and the contested goods ‘lace and

embroidery, ribbons and braid; buttons, hooks and eyes, pins’ »(negrito e

sublinhado nosso)

33.
Ora, se por mera hipdtese académica de raciocinio fosse concedido o registo a marca
sub judice existiria o sério risco de o consumidor ser induzido a pensar que os produtos
por ela assinalados seriam de uma variante ou mesmo de uma nova marca da

Reclamante.

34.
Mesmo que se admitisse, mas sem conceder, que o consumidor ndo imputasse a
Reclamante a origem empresarial dos produtos assinalados pela marca de registo
internacional sub judice, o certo € que, ainda assim, poderia supor que tais produtos
proviriam de uma empresa a ela ligada econdmica ou juridicamente, ou seja, ao fim ao
cabo, que existisse entre Reclamante € Reclamada uma ligagédo desse tipo, o que se nega

por ndo corresponder a verdade.

6 Disponivel em https:/euipo.europa.eu/eSearchCL W/#basic/*///number/1984%2F2014-2
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35.
O risco de o consumidor ser induzido em erro ou confusdo é muito elevado pois, como

se vera, as marcas em cotejo tém claras semelhangas entre si.

36.
Ora, segundo entendiménto largamente adoptado por este Tlustre Instituto quanto maior
for o grau de semelhanga entre os produtos ou servigos maior terd que ser a diferenga
entre os sinais, 0 que, no presente caso, ndo sucede pois os sinais sdo também eles muito

semelhantes entre si.

¢) Da Semelhanca entre os Sinais

37.
Através da comparagdo das marcas em cotejo facilmente se conclui que estas
apresentam claras e inegaveis semelhangas entre si, sendo, pois, susceptiveis de induzir
o consumidor em situagdes de erro ou confusdo bem como de compreender o risco de

associagdo.
38.

De facto, ao proceder-se a anélise comparativa dos elementos nominativos das marcas

em disputa

12



- LUX
LUX LUX TOOLS

' LUX
conclui-se que estas tém identicamente como elemento fundamental a palavra LUX.

39.

E, como ressalta a evidéncia, as marcas sfo iguais grafica e foneticamente.

40.
Embora a marca registanda e a marca da Unido Europeia n° 011147345 sejam marcas
mistas, a verdade é que isso ndo altera a conclusdo da existéncia de semelhanca e

confundibilidade entre os sinais.

41.
Por um lado, é pacifica entre Doutrina e Jurisprudéncia a prevaléncia dos elementos

nominativos nas marcas complexas formadas por elementos nominativos e figurativos.

42.
Por outro lado, a marca de registo internacional sub judice ¢ predominantemente

nominativa na medida em que consiste na mera estilizagio da palavra LUX com letras

em caracteres macigos - | -

13



43.

Do mesmo modo, também na marca da Unido Europeia n® 011147345
referida palavra LUX, na vertical ou na horizontal, que, sem diuvida, é o elemento

predominante que permanecera no espirito do consumidor.

44,
Além disso deve observar-se, na esteira da jurisprudéncia constante do Tribunal de
Primeira Instancia da Comunidade Europeia (TPICE), que, quando uma marca posterior
contenha a marca prioritaria, reproduzindo-a, nesse caso, existira uma semelhanga
relevante entre os sinais (a titulo de exemplo, podemos citar as seguintes decisdes do
TPICE: “Remark Gesellschaft fiir Markenooperation mbH coﬁtra OHIM [WEST v. “
WESTLIFE], Procsso No. T-22/04, 4 de Maio de 2005; Teltech Holdings Inc. contra
OHIM [TELETECH GLOBAL VENTURES v. TELETECH INTERNATIONAL],
_ processo No. T- 288/03, 25 de Maio de 2005; L'Oreal SA contra. OHIM [FLEX v.
FLEXI AIR], processo No. T- 112/03, 16 de Mar¢o de 2005; Sadas SA v. OHIM

[ARTHUR v. ARTHUR ET FELICIE], processo No. T-346/04, 24 de Novembro 2005).
45.

vOra, a marca de registo internacional sub judice reproduz totalmente o elemento

dominante e distintivo das marcas prioritdrias, LUX.
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46.
Alids, a marca prioritiria da Unido Europeia n° 011147361 LUX, exclusivamente
nominativa e formada unicamente pela palavra LUX éncontra-se integralmente

reproduzida pela marca de registo internacional sub judice.

47.
Em qualquer caso, é pelo nome que o consumidor identifica e se refere a uma marca e, .
no presente caso, ndo sera demais lembra-lo, as marcas em cotejo t€ém exactamente o-
mesmo nomen LUX. Por conseguinte, ao pretender adquirir produtos assinalados pelas
marcas em litigio, o consumidor referir-se-ia a qualquer um deles comovsendo produtos

das marcas LUX, sendo inevitavel o erro e a confusio.

48.
Acresce que o termo LUX esta (também) contido na denominagéo social da Reclamante
- Emil Lux GmbH & Co. KG - pelo que goza de protec¢cdo dada pelo artigo 8° da

- Convengdo da Unido de Paris e bem assim da alinea a) do artigo 239°, n°2 do CPL

49.
Volta a sublinhar-se a importancia de, como vimos, os sinais em litigio serem grafica e
foneticamente iguais, ja que, via de regra, o som € a primeira forma de memorizagédo de

uma marca.

50.

O som das palavras é o primeiro a ser fixado na memoria pelo consumidor.

15



51.
Deste modo, reitera-se que seria perfeitamente natural que, dada a Iidentidade fonética -
entre os sinais, aliada ao facto de que o consumidor quase nunca ter diante si as marcas,
no momento de aquisi¢do dos produtos ou da prestagdo de servigos, para proceder ao
seu exame comparativo ou confronto, o consumidor confundisse as marcas em questido

se, por absurdo, estas pudessem coexistir no mercado.

52.
Empreendendo a uma ponderagdo global da andlise acima efectuada resulta claro que,
numa visdo de conjunto, as marcas em cotejo sdo grafica e foneticamente semelhantes
entre si, existindo o sério riscolde o consumidor ser induzido em situag¢des de erro ou
confusdo bem como existir o risco de errénea associagio mental quanto a origem

empresarial de tais marcas.

53.
Prevé imperativamente a Lei, na alinea a) do artigo 239°, n°.] do CPI ex vi artigo 254".
do CPI, como fundamento de recusa de registo de marca a reprodugéo ou imitagéo, no
todo ou em parte, de marca anteriormemé registada por outrem para produtos ou
servigos idénticos ou afins que induza em erro ou confusiio ¢ consumidor ou que

compreenda o risco de associagdo com a marca anterior.

54.
A ratio subjacente aquele normativa prende-se com a fungdo primordial da marca, a
distintiva, a de distinguir produtos ou servigos de uma empresa dos de outras empresas

(artigo 222° n°® 1 do CPI), funcdo essa que seria posta em causa se existissem outras



marcas ou outros sinais distintivos de comércio para produtos ou servigos idénticos ou

afins que com ela se confundissem.

55..
Também por esse motivo se estabelece no artigo 239°, n°2, alinea a) do CPI ex vi artigo
254° do CPI], como fundamento de recusa do registo de marca, a reprodugdo, ou
imitagéo, devﬁrma, de denominagdo social ou apenas parte caracteristica dos mesmos
que ndo pertenga ao requerente, ou que 0 mesmo néo esteja autorizado a usar, se for

susceptivel de induzir o consumidor em erro ou confuséo.

56..
Acresce que nos termos do artigo 8° da Convengdo da Unido de Paris, o nome comercial
sera protegido em todos os paises da Unido sem obrigagdo de depdsito ou de registo,

faga ou ndo parte de marca de fabrica ou de comércio.

. 57.

Nos termos do disposto no artigo. 245°, n° 1 do CPI, uma marca ¢é imitagdo de outra

quando, cumulativamente, se encontrem preenchidos os seguintes requisitos:

a) A marca registada tiver prioridade;

b) Sejam ambas destinadas a assinalar produtos ou servigos idénticos ou afins;

¢) Tenham tal semelhanca gréfica, figurativa, fonética ou outra que induza
facilmente o consumidor em erro ou confusdo, ou que compreenda um risco de
associagdo com marca anteriormente registada, de forma que o consumidor néo

as possa distinguir sendo depois de exame atento ou confronto.
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58.
No presente caso, atendendo a tudo o que antecede ficou inequivocamente demonstrado

que todos os requisitos legais do conceito de imita¢do se encontram preenchidos.

59.

Consequentemente, impde-se a RECUSA do protecgdo em Portugal da marca de registo

internacional n® 1387991

com base na verificacdo do
fundamento de recusa de registo previsto na alinea a) do artigo 239°, n°l ex vi artigo

254° do CPL

d) Da Possibilidade de Concorréncia Desleal

60. .
Mas também com fundamento na verificagdo do disposto na alinea e) do artigo 239°,
n°l ex vi artigo 254° do CPI deverd ser recusada protec¢do em Portugal a marca de

registo internacional sub judice.

61.
Nos termos da referida disposicdo legal, deve ser recusado o registo quando se .
reconheca que o requerente pretende fazer concorréncia desleal ou que esta é possivel

independentemente de intengéo.
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62.
‘Como ensina Couto Gongalves, no seu Manual de Direito Industrial’, cabe no ambito
da norma a contrariedade objectiva intencional e a contrariedade objectiva ndo
intencional e numa ldgica preventiva pretende-se evitar a atribuigdo a um concorrente

de um sinal que pode vir a desencadear uma situag@o objectivamente desleal.

63.
Ensina também Carlos Olavo que “na repressdo da concorréncia desleal estd em causa
a confusdo entre actividades econémicas, e, em especial, a confusdo entre os elementos
em que tais actividades se concretizam, a saber, a identidade dos empresdrios em
causa, seus estabelecimentos, seus produtos e servigos, e ndo ja confusdo entre sinais
distintivos. ... O risco de confusdo consiste em apresentar os produtos ou servigos de
maneira tal que leve o consumidor a atribuir esses produtos ou servicos a um

concorrente”.

64.
Sio nomeadamente actos de concorréncia desleal, nos termos da alinea a) do artigo
317°, n°1 do CPIl, os actos susceptiveis de criar confusdo com a empresa, 0
estabelecimento, os produtos ou os servigos dos concorrentes, qualquer que seja 0 meio

empregado.

7 Couto Gongalves, Manual de Direito Industrial, 6’ed revista e actualizada, Coimbra, Almedina, 2015,
p.257



65.

Uma vez que os produtos e servigos assinalados pela marca de registo internacional sub

Judice sdo idénticos e afins aos assinalados pelas marcas prioritrias e que os sinais

apresentam indiscutiveis e ostensivas semelhangas fonéticas entre si, s6 pode concluir-

-se que se fosse efectivamente concedida protec¢do em Portugal a marca de registo

internacional n° 1387991

, estar-se-ia, mesmo que ndo

existisse intengdo da Reclamada, a possibilitar a pratica de actos de concorréncia

desleal, impeditivos de registo nos termos da alinea €) do art. 239°, n°1 e do artigo 254°

do CPL

Junta: 2 documentos

Nestes termos € nos mais de Direito, que doutamente serdo
supridos, deve a presente Reclamacgio ser julgada
procedente, e em consequéncia, ser recusada a proteccdo

B

em Portugal & marca de registo internacional n°

1387991

Lisboa, 7 de Junho de 2018
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erganzt als Trampenau
Geschiftsanschrift:
Emil-Lux-Strale, 42929 Wermelskirchen
3 c) a)
Nach Anderung der &rtlichen Zusténdigkeit, Anderung der 11.10.2012
Registernummer (Amtsgericht Kdin HRB 36362) erfolgte Behrendt
. |Eitmenénderung (bisher Deutsche Heimwerkermarkt Holding
GmbH) in OBl Group Holding GmbH. Sodann nach
Formwechsel in die OBl Group SE & Co. KGaA (Amtsgericht
Kéln HRB 75958) und erfolgter Ausgliederung zur Neugriindung,
daher jetzt
{ Kommanditist:
OBI Global Sourcing GmbH, Wermelskirchen (Amtsgericht Kéin
HRB 76447), Einlage: 40.000.000,00 DEM.
4 b) ©) a)
Nach Anderung der Registerstelle ausgeschieden als Ausgeschieden als 11.10.2012
Personlich haftender Gesellschafter: Kommanditist: Behrendt

Lux-Werkzeuge Geselischaft mit beschrénkter

OBl Global Sourcing GmbH, Wermelskirchen (Amtsgericht Kéin

.
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Nummer |a) Firma a) Aligemeine Vertretungsregelung Prokura a) Rechtsform, Beginn und Satzung a) Tag der Eintragung
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c) Gegenstand des Untemehmens und besondere Vertretungsbefugnis
1 2 3 4 5 [¢]

Haftung, Wermelskirchen (Amtsgericht Kéin HRB

36228)

Eingetreten als

Persdnlich haftender Gesellschafter:

OBI Global Sourcing GmbH, Wermelskirchen
(Amtsgericht Kéin HRB 76447)

HRB 76447), Einlage: 40.000.000,00 DEM.

Eingetreten als

Kommanditist:

Lux-Werkzeuge Gesellschaft mit beschrinkter Haftung,
Wermelskirchen (Amtsgericht K6In HRB 36228), Einlage:
22.496,84 EUR,




Registo Comercial A do Tribunal da Comarca de Colénia

Traducao parcial

Cépia
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Numero da sociedade:
Pigina 1 de 2

HRA 15868

Nimero |a) Denominagio social a) Representacio geral Procuracéo a) Forma juridica, inicio e |a) Data do averbamento
de b) Sede, sucursal, endereco | b) Titulares, socios com estatutos b) Anotagédes
inscricao profissional, pessoa | responsabilidade pessoal, b) Outras relagdes juridicas
responsavel, filiais gerentes, dire¢do, representantes ¢) Comanditarios, membros
c) Objeto social autorizados e procuracio especial
1 2 3 4 5 6
1 a) a) a)
EMIL LUX GmbH & Co KG Sociedade em comandita 19.12.2001
Inicio: 01.04.1969 Oppermann
b)
Wermelskirchen
6 b) a)
Completado oficiosamente 07.11.2011
nos termos do artigo 65° do Trampenau

EGHGB como
Endereco profissional:
Emil-Lux-Strafe,
Wermelskirchen

42929




