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STATE INTELLECTUAL PROPERTY OFFICE OF THE REPUBLIC OF CROATIA

Ulica Grada Vukovara 78
10000 Zagreb, Croatia

(tel. :+385 1 6106-100, 6106 401, fax :+385 1 6112-017)

Zagreb, 20/05/2020

Our reference: 910-08/20-010/0040

559-04/3-20-002/Z2S

Provisional refusal of protection / Privremeno odbijanje

According to Rule 17.1) of the Common Regulations under the Madrid Agreement and Protocol / Sukladno
pravilu 17.1) zajedni¢kog pravilnika Madridskog Sporazuma i Protokola

Number of the international registration / Broj medunarodne registracije:1 479 352
Name of the holder / Ime nositelja:

INDIVIDUAL ENTREPRENEUR TALAGAEVA ELENA VLADIMIROVNA
Kommunisticheskaya St, d. 3, kv. 145, Ramenskoye

RU-140002 Moskovskaya oblast

RU

Provisional refusal based on an ex officio examination /
Privremeno odbijanje temeljem ispitivanja po sluzbenoj duznosti:

£} Provisional refusal for some of the goods and/or services / Privremeno odbijanje za neke od
proizvoda i/ili usluga:

Class 3 beard dyes; colorants for toilet purposes; cosmetic dyes; cosmetic creams; hair spray; hair
dyes; cosmetic preparations for skin care; cosmetics; toiletry preparations; phytocosmetic
preparations; henna [cosmetic dye]; herbal extracts for cosmetic purposes

Grounds for refusal / Razlozi odbijanja:

Figurativni znak ,HENNACREAM FITO COSMETIC* nije razlikovan u odnosu na dio prijavljenih
proizvoda iz razreda 3 Medunarodne klasifikacije proizvoda i usluga. Znak se sastoji od rijedi
.hennacream®, fito“ i ,cosmetic". Engleska rije¢ ,henna“ na hrvatskom znadi hena ili kana, §to je naziv
za crvenkastosmedu boju za bojenje i njegu kose, kao i za biliku od koje se dobiva ta boja. U kombinaciji
s rijedi ,cream”, koja se odnosi na mast ili kremu, ,hennacream” samo oznadava kozmetiCko sredstvo
koje kao sastojak sadrzi henu ili kanu. ,Fito-, je predmetak koji kazuje da je ono $to znadi drugi dio rijedi
ispred kojeg se stavlja u vezi s biljkama te, bududi da se nalazi u znaku ispred rijeéi ,cosmetic* upuéuje
na kozmeti¢ke proizvode biljnog podrijetla. Znak promatrano u cjelini, samo upuéuje potrosacée da dio
proizvoda u razredu 3 obuhvaéa kozmetitke proizvode koji imaju teksturu kreme i sadrze henu kao
sastojak. Nadalje, figurativni element zelene boje iznad rijedi ,fito“ u znaku predstavija list te samo
dodatno nagladava da se radi o proizvodima s biljnim sastojcima. Ostali figurativni elementi su polozaj
rije€i znaka u tri reda razliGite veli¢ine fonta, standardnim slovima bijele boje na smedoj pozadini te
promatrano u cjelini nisu obiljezje po kojima ¢e potrosa¢ zapamtiti znak i ne¢e skrenuti paznju od
informacije koju prenosi verbalni elementi znaka. Proizlazi da znak u cjelini nije razlikovan za dio
proizvoda iz razreda 3 te ne moze vrsiti funkciju Ziga za te proizvode zbog ¢ega se djelomiéno odbija
registracija.
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The figurative sign "HENNACREAM FITO COSMETIC® is not distinctive for the part of the goods in class
3 of the International classification of the products and services. The sign is composed of words
"hennacream®, "fito“ and "cosmetics®. Henna is a reddish-brown dye used to color the hair and hair care
and, also, a plant from which that dye is produced. The word "henna” in combination with the word
"cream* just indicates cosmetic product which is composed of or contains henna. *Fito-" is a prefix that
defines words attached to it as related to plants and, in combination with the word "cosmetic® refers to
cosmetic products of plant origin. The sign as a whole just conveys message to consumers that part of
the goods in class 3 are cosmetic products with the cream texture and that they contain henna as an
ingredient. In addition, figurative element in green colour above the word "fito“ represents a leaf and just
additionally emphasizes that the products in question include plant components. The remaining
figurative elements of the sign include representation of the words in three rows with white letters in
standard font of different sizes, all that set on the brown background. These are all features by which
consumers will not remember the mark and will not distract the attention of consumers from the
message of the verbal elements of the mark. In conclusion, the sign is overall not distinctive for the part
of the goods in class 3 and cannot perform function of a trademark for those goods. Therefore,
registration is partially refused.

VI. Corresponding essential provisions of the applicable law [(see the text in column Xl)] / Odgovarajuce
bitne odredbe zakona koji se primjenjuje [(vidjeti tekst u rubrici XI)]:

Art. 9 para 1 item 2 / Clanak 9. stavak 1. to¢. 2.

VII. Information relating to subsequent procedure / Podaci koji se odnose na tijek postupka:

i) Time limit for filing observations on the provisional refusal / Rok za podno$enje oéitovanja na
preliminarno odbijanje:
4 months counting from the date of the present notification of provisional refusal, namely until
20/09/2020.
If the holder fails to submit his observations in the prescribed time limit, the Office shall decide upon
refusing the protection, as the case may be, for all or part of the goods or services /
4 mjeseca radunajuéi od datuma ove obavijesti o preliminarnom odbijanju, odnosno do 20/09/2020.
Ako se nositelj medunarodne registracije ne o€ituje u propisanom roku, Zavod ¢e donijeti rieSenje o
odbijanju zastite, ovisno o slu€aju, za sve ili za dio proizvoda ili usluga

ii) Authority to which observations on the provisional refusal shall be filed / Nadlezno drzavno
tijelo kojem se podnosi o¢itovanje na preliminarno odbijanje:
STATE INTELLECTUAL PROPERTY OFFICE OF THE REPUBLIC OF CROATIA / Drzavni zavod za
intelektualno vlasnistvo Republike Hrvatske

iif) Indications concerning the appointment of a representative / Navodi u svezi imenovanja
zastupnika:
The holder of an international trademark registration may file observations on the present provisional
refusal and on the grounds for refusal only by the intermediary of a representative established in the
Republic of Croatia / Nositelj medunarodne registracije ziga moze se ocitovati na ovo preliminarno
odbijanje i o&itovati se na razloge odbijanja iskljuivo uz posredovanje domaceg zastupnika

Trademark Department
Service for Examination of Trademarks

Signature of the Examiner

Zane-lvan Skarié¢
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Corresponding essential provisions of the applicable law:
Absolute grounds for refusal — Article 9 of the Trademarks Act (OG No. 14/2019)

(1) The following shall not be registered :

1. signs which do not conform to the requirements of Article 6 of this Act;

2. trademarks which are devoid of any distinctive character;

3. trademarks which consist exclusively of signs or indications which may serve, in trade, to designate the kind, quality, quantity,
intended purpose, value, geographical origin or the time of production of the goods or of rendering of the service, or to
designate other characteristics of the goods or services;

4. trademarks which consist exclusively of signs or indications which have become customary in the everyday language or in
good faith and the established practices of the trade:

5. signs which consist exclusively of: (a) the shape, or another characteristic, which results from the nature of the goods

themselves; (b) the shape, or another characteristic, of goods which is necessary to obtain a technical result;( ¢) the shape,

or another characteristic, which gives substantial value to the goods;

trademarks which are contrary to public policy or to accepted principles of morality;

trademarks which are of such a nature as to deceive the public, for instance as to the nature, quality or geographical origin of

the goods or services;

trademarks which have not been authorised by the competent authorities and are to be refused pursuant to Article 6ter of the

Paris Convention;

trademarks which are not covered by Article 6ter of the Paris Convention, and which include the name or abbreviation of the

name, national coat of arms, emblem, flag or other official sign of the Republic of Croatia, or a part thereof, and the imitation

thereof, except with the consent of the competent authority of the Republic of Croatia;

10. trademarks which are excluded from registration, pursuant to Union legislation or national law of the Republic of Croatia or to
international agreements to which the Union or the Republic of Croatia is a party, providing for protection of designations of
origin and geographical indications;

11. trademarks which are excluded from registration pursuant to Union legislation or international agreements to which the Union
is a party, providing for protection of traditional terms for wine;

12. trademarks which are excluded from registration pursuant to Union legislation or international agreements to which the Union
is a party, providing for protection of traditional specialities guaranteed;

13. trademarks which consist of, or reproduce in their essential elements, an earlier plant variety denomination registered in
accordance with Union legislation or national law of the Republic of Croatia, or international agreements to which the Union or
the Republic of Croatia is a party, providing for protection of plant variety rights, and which are in respect of plant varieties of
the same or closely related species;

14. trademarks which can be banned from using in public interest in accordance with the provisions of other legal regulations
having effect in the Republic of Croatia.
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(2) Grounds from paragraph (1) points 2, 3 and 4 of this Article shall not apply if the trademark has become distinctive in relation to
the goods or services for which registration is requested as a consequence of the use which has been made of it, before the date
of filing of the application for the registration.

Designation and classification of goods and services - Article 35

(1) Goods and services in relation to which an application for registration of a trademark is filed shall be classified in conformity
with the system of the Nice Classification.

(2) The goods and services for which the protection of the trademark is sought shall be identified by the applicant with sufficient
clarity and precision to enable the competent authorities and economic operators, on that sole basis, to determine the extent of the
protection sought.

(3) For the purposes of paragraph (2) of this Article, the general indications included in the class headings of the Nice
Classification or other general terms may be used, provided that they comply with the requisite standards of clarity and precision
set out in this Article.

(4) The use of general terms, including the general indications of the class headings of the Nice Classification, shall be interpreted
as including all the goods or services clearly covered by the literal meaning of the indication or term.

(5) Goods and services that are not clearly covered by the literal meaning of general terms or indications of the class headings of
the Nice Classification shall not be regarded as included in the application for trademark registration or, as the case may be, in the
registered trademark.

(6) Where the applicant requests registration for more than one class, the applicant shall group the goods and services according
to the classes of the Nice Classification, each group being preceded by the number of the class to which that group of goods or
services belongs, and shall present them in the order of the classes.

(7) Goods and services shall not be regarded as being similar to each other on the ground that they appear in the same class
under the Nice Classification. Goods and services shall not be regarded as being dissimilar from each other on the ground that
they appear in different classes under the Nice Classification.

Trademark Act: http://www.dziv.hr/files/File/eng/zakon_zig_eng.pdf



Apsolutni razlozi za odbijanje — Clanak 9. Zakona o Zigu (“Narodne novine”, 14/2019)
(1) Nece se registrirati:

1. znakovi koji ne udovoljavaju uvjetima iz ¢lanka 6. ovoga Zakona;

2. Zigovi koji nemaju nikakav razlikovni karakter;

3. Zigovi koji se sastoje iskljuéivo od oznaka ili podataka koji u trgovini mogu sluziti za oznacdivanje vrste, kakvoée, koli¢ine,
namijene, vrijednosti, zemljopisnoga podrijetla ili viemena proizvodnje proizvoda ili pruzanja usluge, ili za oznacdivanje drugih
karakteristika proizvoda i usluga;

4. Zigovi koji se sastoje iskljuéivo od oznaka ili podataka koji su postali uobi¢ajeni u svakodnevnom govoru ili u dobroj vjeri i
ustaljenoj trgovackoj praksi;

5. znakovi koji se sastoje iskljuéivo od: (a) oblika, ili drugog obiljezja,koji proizlazi iz vrste samih proizvoda, (b) oblika, ili drugog
obiljezja, proizvoda potrebnoga za postizanje nekoga tehni¢kog rezultata, (c) oblika, ili drugog obiljezja, koji proizvodima daje
bitnu vrijednost;

6.  Zigovi koji su protivni javnom poretku ili prihvaéenim moralnim nacelima;

7. zigovi koji su takve naravi da javnost mogu dovesti u zabludu, primjerice u odnosu na vrstu, kakvodu ili zemljopisno podrijetlo
proizvoda ili usluga;

8.  Zigovi koji nemaju odobrenje nadleznih tijela i koji moraju biti odbijeni prema ¢lanku 6.ter. PariSke konvencije

9. znakovi koji nisu obuhvadeni ¢lankom 6.ter. Pariske konvencije, a sadrzavaju naziv ili kraticu, drzavni grb, amblem, zastavu ili

drugi sluzbeni znak Republike Hrvatske ili nekoga njezina dijela te njihovo oponasanje, osim uz odobrenje nadleznoga tijela
Republike Hrvatske;

10. Zzigovi koji su iskljuCeni iz registracije na temelju zakonodavstva Europske unije ili pravnih propisa Republike Hrvatske ili
medunarodnih sporazuma kojih je Europska unija ili Republika Hrvatska stranka, kojima se osigurava zastita oznaka
izvornosti i oznaka zemljopisnog podrijetla;

11.  Zigovi koji su iskljuCeni iz registracije u skladu sa zakonodavstvom Europske unije ili medunarodnim sporazumima kojih je
Europska unija stranka, kojima se osigurava zastita tradicionalnih izraza za vina;

12. Zigovi koji su iskljuCeni iz registracije u skladu sa zakonodavstvom Europske unije ili medunarodnim sporazumima kojih je
Europska unija stranka, kojima se osigurava zastita zajamcéeno tradicionalnih specijaliteta;

13. Zigovi koji se sastoje od ranije denominacije biljne sorte, ili je reproduciraju u svojim bitnim elementima, koja je registrirana u
skladu sa zakonodavstvom Europske unije ili pravnim propisima Republike Hrvatske ili medunarodnim sporazumima kojih je
Europska unija ili Republika Hrvatska stranka, koji pruzaju zastitu prava na biljnu sortu i koji se odnose na biljne sorte iste ili
blisko srodne vrste;

14. Zigovi ¢ija uporaba moze biti zabranjena u javnom interesu u skladu s odredbama drugih pravnih propisa koji imaju ucinak u
Republici Hrvatskoj.

(2) Razlozi iz stavka 1.to¢aka 2., 3. i 4. ovoga ¢lanka ne primjenjuju se ako je, prije datuma prijave za registraciju, zig slijedom
njegove uporabe stekao razlikovni karakter u odnosu na proizvode ili usluge za koje je zatrazena registracija.

Oznacivanije i klasifikacija proizvoda i usluga - ¢lanak 35. Zakona o zigu

(1) Proizvodi i usluge iz prijave za registraciju Ziga razvrstavaju se u razrede u skladu sa sustavom Nicanske klasifikacije.

(2) Podnositelj prijave mora dovoljno jasno i precizno identificirati proizvode i usluge za koje se trazi zastita Ziga kako bi nadlezna
tijela i gospodarski subjekti iskljucivo na temelju prijave mogli odrediti opseg zastite koja se trazi.

(3) Za potrebe stavka 2. ovoga ¢lanka mogu se upotrebljavati opée oznake uklju€ene u naslove razreda iz Nicanske klasifikacije ili
drugi opéi izrazi, pod uvjetom da zadovoljavaju potrebne standarde jasnoce i preciznosti utvrdene u ovom ¢lanku.

(4) Uporaba op¢ih izraza, uklju€ujuci opée oznake naslova razreda Nicanske klasifikacije, tumadi se tako da ukljuCuje sve
proizvode i usluge koji su jasno obuhvacéeni doslovnim zna¢enjem oznake ili izraza.

(5) Proizvodi i usluge koji nisu jasno obuhvacéeni doslovnim znacenjem opceg izraza ili opéom oznakom naslova razreda Nicanske
klasifikacije ne smatraju se obuhvaéenim prijavom za registraciju ziga ili, ovisno o slu€aju, registriranim Zigom.

(6) Ako podnositelj prijave zahtijeva registraciju vise od jednog razreda, tada grupira proizvode i usluge prema razredima Nicanske
klasifikacije, pri €emu svakoj grupi prethodi broj razreda kojemu ta grupa proizvoda ili usluga pripada te ih navodi prema
redoslijedu razreda.

(7) Proizvodi i usluge ne smatraju se medusobno sli¢nima na temelju toga $to se pojavijuju u istom razredu Nicanske klasifikacije.
Proizvodi i usluge ne smatraju se medusobno razli¢itima na temelju toga $to se pojavijuju u razli¢itim razredima Nicanske
klasifikacije.

Zakon o zigu: http://www.dziv.hr/files/file/zastita/zakon_zig_hr.pdf




