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NOTIFICATION OF PROVISIONAL REFUSAL

This notification is issued by the Japan Patent Office (JP0) in accordance with Rule 17(1) and (2) of the Common
Regulations under the Madrid Agreement concerning the International Registration of Marks and the Protocol
relating to that Agreement and Section 15-2 and 15-3 of the Japanese Trademark Law.

I. International registration number: 828519
Mark: RYE HONEY
Date of international registration: 2004/03/03
Holder of the international registration:

BREYFIELD Trust reg.

11. This trademark application* shall be totally refused protection. The grounds for
refusal are indicated under Item V. A copy of the corresponding provisions of the
Japanese Trademark Law is attached to this notification.

II1. This refusal is issued on December/15/2004 by

TAKANO Kazuyuki (Mr.)”
Examiner L
Madrid Protocol Division
Facsimile: +81-3-3593-2398
Telephone: +81-3-3501-2392

IV. This provisional refusal affects all the goods and/or services covered in this
application. The holder of the international registration may submit to the JPO a
written opinion against this provisional refusal through the intermediary of a
representative domiciled in Japan within three months from the date of pronouncement,
as indicated below. If the holder wishes to amend the designated goods and/or
services, the amendment must be made through the intermediary of a representative
domiciled in Japan by the same date.

* A request for territorial extension to Japan under the Protocol relating to the Madrid
Agreement is deemed as a trademark application made in Japan in accordance with Section
68-9 of the Japanese Trademark Law.

6/ 1/ 2005

The date of pronouncement:
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Continuation sheet
V. The grounds for refusal

Ground 1

The trademark of this application falls under Section 3(1) (iii) and 4(1) (xvi) of the
Trademark Law because of the following reasons:

The trademark consists of the word “RYE HONEY” with a commonly used indication way.

It is considered that this trademark only indicates the qualities and ingredient of the
goods when being used for the designated goods, because of the fact that alcoholic
drinks made from rye or honney is on sale.

Further to the above, if the applicant uses it for goods other than “alcoholic drinks
made from rye and honney”, it also falls under Section 4(1) (xvi) of the said Law as it
is liable to be misleading as to the quality of goods




Extract from the Japanese Trademark Law

3. Registratility of tradem arks
(1) Any person may obtain a tradermark registration of a trademarkto be used in respedt of gonds or services
in connedtion with his business, except in the case cf the followingtrademarks:

§) rademarks which consist sclely of a mark indicating, in a common way, the comrmon name of the
gocds or services;

(i) tradermarks which are custornarily used in respedt of the goads or services;

{iil) traderarks which consist solely of a mark indicating in a cormmon way, the arigin, place df sale,
quality, raw rraterials, efficacy, use, quantity, shape (nduding packaging shape) or price of the goods, or the
rnethud artiroe of rmanufaduring or using them, or the focation of provision of the services, quality, atidesfor
use in such provigion, dificaty, use, quantity, modes, price or method ortime afthe provision of services;

(i) trademarks which consigt solely of a mark indicating, in 3 sornmon way, a sommonplace sumarme or
narre of a legal entity;

(v)trademarks which consist salely of a very sirrple and commonplace mark;

() in addition to those mentioned in each of the preceding paragraphs, trademarks which do not enable

consurmersto recognize the goods or services as being connacted with a cettain persan's business.
() Inthe case of a traderrark falling under paragraphs §i) to &) of the preceding subsedtion, where, as a
result cf the use of such trademarks, the consumers are able to recogriize the goods ar senvices as being
connected with & certain person's business, traderark registration may be obtained notwithstanding the
preceding subsection,

4. Unrepistrable trademarks
(1) Notwithstanding Section 3, tadervark registration shall not be efflected in the case of the following
trademarks:

() trademarks which are idertical with, or siilar t, the national flag, the impedal chrysantheum crest,
a decoration, @ medal of rmerit, or a foreign national flag;

{ii) tradernarks which are identical with or similar to, 3 Qate coat of arms or other errblem @therthana
national flag) of & courtry party to the Paris Convertion freaningthe Paris Conventionfor the Protection of
Industrial Property of March 20, 1383, as revisad at Brussels on Decerrber 14, 1900, at Yashington on June
2, 1911, 2 The Hague on Noverrber 6, 1925, at London on June 2, 4934, at Lisbon on October 31, 1958 and
a Stockholmon My 14, 1967 — hereinatter refered to as the Paris Gonvention”), a Merrber of the World
Trade Qrganization of a contradting party to the Trademark Law Treaty which have been designated by the
Winicter of Econormy, Trade and Indugiry;

(if) traderrar ks which are idertical with, ar similar to, a mark indicating the United Nations or any other
international organi zation and designated by the Mnister for Econormy, Trade and Indusiry;

(v) tradenrarks which are identical with, or sirilar to, he Red Cross ensgnona white ground or the tile
Red Cross o Geneva Cross;

{¥) raderrarks conrprising a mark identical with, or sirrdar to, an official seal or sign which indicates
supenision or cedification by the Governmert of Japan or bythe Government of a country party to the Paris
Convention or a Werrber of the Wbrid Trade Organization or a contradting party to the Traderrark Law Treaty,
ar by a local public enity and which has been designated by the Mnister for Bconomy, Trade and indusiry,
which are used on goods o senvices identical with, or similar to, the goods or sevices in resped of which
such seal or sign isused;

(i) tradermarks which are idertical with, or simiar to, a farmous mark indicating a State or a local public
entity or an agency thereof or a non-profit arganization or enterprise warking in the publi interedt;

{wii) tradermarks fiable 1o contravene public order or rmoralty;

(uill) traderrar ks containing the porrat of anather person or the nare, tammous pseudonyrm, prafessional
name or pen name of another person or the famous abbreviation thereof (except where the consent of the
person congerned has been obtaned);

() trademarks comprising a rark which is identical with, or imilar to, a prize awarded at an exhibition
held by the Government or a local public entity (hereinatter referred 1o as the *Government, etc.”) or at one
whish is not held by the Govemiment, etc. but has been designated by the Comirissioner of the Patent Offics
or & an intemational exhibition hetd in a foreign country by s govemment, ete. or a person authorized
therehy except where the redpient of such a prize usesthe mark as part of his trademark);

(x) tradiernarks which are well known among consurrers as indicating the geods or senvices as being
connetted with another persan's business, and tradermarks simitar thereto, and which are used in respect of
such gootls or services or simifar goods or services;

(i) trademarks which are identical with, or similar to, another person's registered trademark applied for
prior to the filing clate of the trademark application concemed and which are used on the designated goods or
designated senices [meaning the goods or services designated in accordance with Section 6(1) (induding its
application under Section 68(1)} - hereinafter refered to as “he designated goods or designated services®]
covered by the trademark registration referred to or on simitar goods or senvices;

(ki) traderrarks which are idenical with anather person's registered defensive mark freaning a mark
regictered as a defensive mark — hereinafter refered to as a “registered defensive rmark®), and which are
used on the designated goods o designated services covered by the ddfensive rmark regidtration;

{dii) trademarks which are identical with another person's tradernark {ther than a fraderark which had
not been used by that person during a period of at leadt ane year prior 1o the day on which the trademark
right became edtinguished) where one year has not elapsed since the date of edinguishment of the
traderark right for the date on which a ruling that a tradermark regigration isto be revoked or a trial decision
that a tradermark regidtrationis ta be invalidated becomesfinal and conclusive - hereinatter referredto as e
"date ot extinguishment of the tracemerk right, or with a trademark sinlar to such a trademark, and which
are used in respeat of the designated goods or designated sendaes cavered by the trademark right or in
resped of sirmilar goods or sanices;

{kiv) trademar ks which are identical with, or similar to, the name of 3 variety registered under Section
18(1) of the Agicuttural Seed and Seediings Law {Law No. 83 to 1398), and which are used on the seeds or
seedlings of the variety concerned or in respect of simiar goods or services;

{xv) trademarks which are fiable to cause corfusion with goods or services connected with another
person's business (other than the traderarks mertioned in paragraphs (x) to (dv)}

o) tradernar ks fiable to be rideading asto the quality of the goods or services;

(vit) trademarks corrprising a mark indicating an origin of wines or spirits in Japan which has been
designated by the Gormmissioner of the Patent Office or a mark indicating an origin of wines of spitts in a
Wermber of the Wbrid Trade Organization prohibited to be used onwines or spirits nat originating in the region
in that mesmber, which are used in respect to wines or spirits not ariginating in the region in Japan or that
rerrber;

(vitl) traderrarks consisting solely of a three-dimensional shape of goods or their packaging with the
shape beingindispensable to secure the functions of the goods ortheir packaging;

kix) traderrarks which are well known among consumersin Japan or abroad asindicating the goods or
senices as being conneded with ancther person's business, and trademar ks identical with or sirmiar thereto,

and which are used by the applicant for urfair intention ntention to gain an unfair proft, intention 1o cause
damage to such another person and other unfairintertions - hereinafter the same) (dther than the trademarks
mentioned in each of the preceding paragraphs) in respedt of such goods or services.
) Where registration of a trademerkfaling under paragraph {vi)of the preceding subsedion is applied for by
the State, a local public entity or an agency thereaf or a non-profit arganization working in the public interest
@ @ person canying on a nonqrofit enterprise working in the public interedt, the said paragraph shall not
ly.
%p!illthe case of a tradermark falling under paragraphs (i), (), kv), &vii) or @x) of Subsection (1), the
respective provisions shall not apply where the traderrark does not fall under the respective peragraph at the
fime when the traderrark application s filed.
{4) Where a trial dedision that a tradenmerk regisration is to be canceled under Sedtion S3bis has becorme
final and conclusive andthe dermandart in the trial applies for registration of the tradernark covered by the
registration canceled by the trial decision, or a trademark similar thereto, paragraph i) of Subsection (1)
shall nat apgly.

6. Unity in application

(1) An application tor a tradernark regigtration shall relate to a single trademark and shall designate one or
rrore terms of good's or senvicesin resped of which the trademarkiisto be used.

) A designation under the preceding paragraph shall be made according to the dasees of the dassification
o goods and services, presctibed by Cabinet Order.

) The classes of goods and services referred 1o in the preceding subsection shall not be detenminative of
the scope of smitarity of goods or services.

7Collective trademarks

(1) Agaregate corporation edtablished under the provision of Section 34 d the Givil Code (aw No 39 of 1986)
or indugtnal business corporative assodation and cther assodation established under the special law
{xcluding those which are notlegal entries), or foreign legal entries comrespondingthereto shall be entitied to
obtain a collectivetradernark regidtration with resped of a trademark for use by their rmerbers.

{) For the purposes of the provision of Saction 3(1), "his business” in that sedtion shall read "Yheir members
orthem”

() Any person desiring the regisiration of a colledive tradermark under Subsection (1) shall submit to the
Cornrmissioner of the Patent Cifice with respedt to a tradernark appiication under Sedtion 5(1) a docurment
proving that the applicant is a legal entity referred to Subsedtion 1.

8.First4odile rule

(1) Where two or more traderrer k applications relaing to identical or sirilar tradermarks which are to be used
onidentical or simitar goods or services arefiled on different dates, only the earfiedt applicant may ottain a
trademark registration for the trademark concemed.

{2) Where two or more tradermark applications relating to idertical or sifvilar tradermarks which are to be used
on identical or simifar goods or services are filed on the same dats, only one applicant, agreed upon after
mutual consultations among all the applicants, may obtain a traderark registration for the trademark.

3) Where a fraderrark application is a surrendered, withelrawn or dismissed or where an exarviner's decision
o trial dedision on a tradernark application has become firal and candusive, such application shall, for the
purposes of the twa preceding subsections, be deerred never to have been rads.

) The Cornmissioner of the Patert Office shall, in the case of Subsection @), order the applicarts to hold
congultations for an agreement under that subsedtion andta report the result thereof, within an adequate time
lierit.

{5) Where no agreement is reached in the consultations under Subsedtion 2) or where the report under the
preceding subsaction is not made within the time limtt designated in accordance with that subsection,
registration of the trademark cancerned rmay be obtained only by one applicant chosen bythe drawing of lots
conductedin a fair and just rranner by the Commissioner of the Patent Office.

15. Examiner’s decision of refusal
The exarriner shall rmake a dedision that a tradermark application is to be refusad where it falls under any of
the following paragraphs:

§) the traderark in the trademark application is not registrable in accordance with Sedtion 3, 4(1), 8@) or
6), 51(2) fncludingits application urder Sedtion 52bis@)) or 53(2) of this Law of Section 250f the Patert Law
as applied under Section 77(3) of this Law;

i) the traderrark in the traderrark application is not registrable in accordance with the providons of a
Yeaty;

{ii} the tradernark application does nat corrply with the requirerrents of Sedtion6(1)or (2).

15ter. Notification of reasons forrefusal

(1) Where a traderrarkfor which the registration is sought in atrademark application is atraderrer kwhich are
idertical with, or sirrilar to, another person's raderark applied for prior to the tiing date of the trademark
application concermed and which are used on the designated goods or designated services covered by the
trademark referred to or on similar goods or services, the exarriner may notity the applicart that his
trademark application may fall under Section 15} i the ather party's traderrark s regidtered, and give himan
Gpportunity to subrrit a staternent of his arguments, designating an adequate time limit.

@) Where a notfication referred to in the preceding subsection has heen served and the cther applicart's
radervark is regigtered, the examirer shall not be reguired to serve a notfication referred to in the preceding
saction.
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L The Japanese Patent Law
(Effect of treaties)
26-- Where there are specfic provisions refating to patents in a treaty, such provisions shall preval.

The Japanese Trademark Law
(Application mutatis mutandis of Patent Law)
77.-4) Section 26 (effect of treaties) of the Patent Law shall apply mutatis rutandis to trademark and
defensivs mark regigtrations.

Subsection (1) 10 B), and (5)to 7)) are omitted.
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