: , MADRID AGREEMENT/MADRID PROTOCOL
CONCERNING THE INTERNATIONAL REGISTRATION OF TRADE MARKS

REFUSAL OF PROTECTION
notified to the International Bureau of the World Intellectual Property Organization (WIPO)
under Article 5 of the Madrid Agreement/Madrid Protocol

The boxes are crossed off when applicable

Office having declared refusal of protection: Telephone (089)2195-0;
Deutsches Patent- und Markenamt Teleprinter (0 89) 21 95-22 21
D-81534 Miinchen

extension no. (0 89) 21 95 - 4620
(Federal Republic of Germany) '

No. of the international registration in respect of which protection has been refused: 825 043 Ext.

No. of basic national registration: 3448507

Name and address of the holder of the registration in respect of which protection has been refused:

Foshan Haitian Fiavouring & Food Co., Ltd.
Foshan City, Guangdong Province
(China)

Provisionalffinal refusal (see item VIil below)

Grounds for refusal (earlier opposed trade marks and/or other grounds):

- see item X bis -

VI.

Applicable sections of the national law - see item X -

Vil.

|Z Refusal for all products/services.

D Refusal for all products/services excepting: D Refusal for products/services as follows:
- seeitem X -

VI,

Objection to and legal remedies concerning the decision to refuse protection (please quote the intemational registration
No/cl. 30 IR) in all correspondence):

The holder of the trade mark may submit his objections to the present refusal to Deutsches Patent- und Markenamt
(address as indicated in item | above)
within four months,

from the date on which the notification of refusal was dispatched by WIPO,

exclusively through the agency of a representative (Patentanwalt or Rechtsanwalt) who is a resident of the Federal
Republic of Germany or a national of another member state of the European Union or a contracting state of the
European Economic Area to whom the details of the refusal will be communicated.

During the above time limit, the refusal of protection is provisional.
In the absence of objections to the refusal within the time limit of four months, the latter will become fina! without
further notification.

Within an additional time limit of one month

the holder may, however, file an objection (Erinnerung) together with the fee of EUR 150,- for objection.

In the absence of an objection refusal shall become final.

The objection (Erinnerung) shall be addressed directly to Deutsches Patent- und Markenamt (address as indicated in
item | above) through the agency of a representative (Patentanwalt or Rechtsanwalt) who is a resident of the Federal
Republic of Germany or a national of another member state of the European Union or a contracting state of the
European Economic Area.

Date of pronouncement of refusal: August, 11, 2005
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X. (Title and date of the applicable national law)

Absolute Grounds for Refusal

8. - (1) Signs that are capable of being protected as a
trade mark within the meaning of Section 3, but not
capable of being represented graphically, shall not be
registered.

(2) The following shall not be registered:

1. trade marks which are devoid of any distinctive
character with respect to the goods or services:
2. trade marks which consist exclusively of signs or
indications which may serve, in trade, to designate
the kind, quality, quantity, intended purpose, val-
ue, geographical origin, the ime of production of
the goods or of the rendering of the services, or to
designate other characteristics of the goods or
services;
trade marks which consist exclusively of signs or
indications which have become customary in the
current language or in the bona-fide and
established practices of the trade for designating
goods or services:
4. trade marks which are of such a nature as to
deceive the public, in particular, as to the nature,
quality or geographical origin of the goods or
services; . .
trade marks which are contrary to public policy of
to accepted principles of morality.
. trade marks which include armorial bearings, flags
or other emblems of State, or armorial bearings of
a locality, an association of communities or an
association of other communal entities within the
country;
trade marks which include official signs and hall-
marks, indicating control and warranty, which,
according to a notice published by the Federal
Ministry of Justice in the Federal Law Gazette
[Bundesgesetzblatf], cannot be validly registered
as trade marks;
. trade marks which include armoral bearings, flags
or other signs, seals, of designations, of intema-
tional intergovemmental organizations which,
according to a notice published by the Federal
Ministry of Justice in the Federal Law Gazette,
cannot be validly registered as trade marks; or
trade marks the use of which can obviously be
prohibited pursuant to other provisions in the
public interest.
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3) Subsection (2), Nos. 1, 2 and 3, shall not apply it the
trade mark has, before the date of the decision on
registration and following the use which has been made of
it, established itself in affected trade circles as the distin-
guishing sign for the goods or services for which it has
been fited.

4) Subsection (2), Nos. 6, 7 and 8, shall also apply if the
trade mark includes the imitation of a sign specified
therein. Subsection (2), Nos. 6, 7 and 8, shall not apply
where the applicant ist authorized to include one of the
signs specified therein in his trade mark even if it may be
confused with another of the signs specified therein.
Futhermore, subsection (2), No. 7, shall not apply where
the goods of services for which the application for registra-
tion of the trade mark has been filed are neither identical
with nor similar to those for which the sign or hallmark,
indicating control or warranty, has been introduced. Fur-
thermore, subsection (2), No. 8, shall not apply where the
trade mark filed ist not of such a nature as to falsely sug-
gest to the public that a connection exists between the
trade mark and the intemational intergovemmental orga-
nization.

Filed or Registered Trade Marks
as Relative Grounds for Refusal

9. - (1) Registration of a trade mark may be canceled

1. if it is identical with an earlier filed or registered trade
mark, and the goods or services for which the trade
mark is registered are identical with the goods or
services for wich the eardier trade mark is filed or is
registered;

if because of its identity with, or similarity to, the
earlier filed or registered trade mark, and the identity
or similarity of the goods or services covered by the
trade marks: there exists a likelihood of confusion on
the part of the public, which includes the likelihood of
association with the other trade marks;

)

' Gazette OMP! des marques intemationalesWIPO Gazette of
Intemational Marks (published fortnightly) (Editor’s note).
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Extract from the Trade Mark Law

version of January 01st, 1995

Opposition

42. - (1) Within a period of three months following the date
of publication of the registration of the trade mark
pursuant to Section 41, the proprietor of an eardier trade
mark may give notice of opposition to registration of the
trade mark.

(2) The opposition may only be based on the grounds
that the trade mark may be canceled due to

1. an earier filed or earlier registered trade mark pur-
suant to Section 9 (1), No. 1 or 2;

2. an earlier well-known trade mark pursuant to Section
10 in conjunction with Section 9 (1). No 1 or 2; or

3. its registration for an agent or representative of the’

proprietor of the trade mark pursuant to Section 11.

3) A fee as prescribed in the schedule of fees shall be
paid within the time limit specified in subsection (1). If the
fee ist not paid, the opposition ist deemed not to have been
lodged.

Objection Due to Non-use:
’ Decision on the Opposition

43. - (1) i the proprietor of an earlier registered trade mark
has given notice of opposition, he shall, if the other party
contests the use of the trade mark, substantiate by prima
facie evidence that, during the period of five years
preceding the publication of the registration of the trade
mark against which a notice of opposition has been given,
the earier registered trade mark has been put to use
pursuant to Section 26, provided the earier trade mark has
at that date been registered for not iess than five years. If
the period of five years of non-use ends after the
publication of the registration, the opponent shall, if the
other party contests that use, substantiate by prima facie
evidence that, during the period of five years preceding the
decision on the opposition, the trade mark has been put to
use pursuant to Section 26. In the decision, only those
goods or services shall be considered of which use has
been substantiated by prima facie evidence.

(2) If examination of the opposition reveals that the trade
mark must be canceled in respect of some or all of the
goods or services for which it is registered, the registration
shall be canceled in full or in part. If the registration of the
trade mark cannot be canceled, the opposition shall be
rejected.

(3) If the registered trade mark has to be canceled be-
cause of one or several earier trade marks, the proceed-
ings with regard to further oppositions may be suspended
until a decision on the registration of the trade mark has

. become final. (...)

Domestic Representative

96. - (1) Any person having neither a residence nor a seat
nor an establishment in this country may take part in
proceedings before the Patent Office or the Patent Court,
regulated by this Law, and may claim the rights conferred
by the trade mark, only if he has appointed a patent
attorney or an attomey-atdaw in this country as his
representative, who shall be authorised to represent him in
Patent Oftice and Patent Court proceedings and in civil
litigation affecting the mark, and may also file requests for
the institution of criminal proceedings.

(2) National of member states of the European Union or
another contracting state of the Agreement on the Euro-
pean Economic Area may be appointed as representatives
within the meaning of subsection 1 for rendering a service

within the meaning of the Treaty Establishing the European °

Community, it they are authorised to pursue professional
activities under any of the professional titles appearing in
the respective applicable version of the annex of Section 1
of the Law on the Professional Activities of European
Lawyers in Gemmany of 9 March 2000 [Gesetz tber die
Tatigkeit europdischer Rechtsanwilite in Deutschiand)
(BGBI* I p. 182) or the annex of Section 1 of the Law on the
Qualifying Examination for Gaining Admission to the
Profession of Patent Attorney of 6 July 1990 [Gesetz dber
die Eignungsprifung zur Zulassung zur Patentanwaltschaft]
(BGBI* | p. 1349, 1351). In such case, proceedings can only
be conducted, if an attomey-at-law or a patent attomey in
the Federal Republic of Germany has been appointed as
authorised recipient.

* Federal Law Gazette

(3) The place where the representative, appointed under Section
1, has his business premises shall be deemed, within the meaning
of Section 23 of the Code of Civil Procedure, to be the place where *
the assets are located. if there are no buisness premises, then the
place where the representative has his domicile shall be relevant
and, in the absence thereof, the place where the Patent Office has
its seat.

(4) The termination of the appointment of a representative under
subsection 1 shall be effective only after the termination of the
appointment and the appointment of a new representative have
been communicated to the Patent Office or the Patent Court.

Application of the Provisions of this Law

107. The provisions of this Law shall be applicable mutatis
mutandis to intemational registration of marks under the Madrid
Agreement Conceming the Intemational Registration of Marks
(Madrid Agreement) which are effected through the intermediary of
the Patent Office or the protection of which extends to the territory
of the Federal Republic of Germany unless otherwise provided in
this Chapter or in the Madrid Agreement.

Examination as to Absulute Grounds for Refusal

113. - (1) Intemationa! registration of marks shall be examined as
to absolute grounds for refusal under Section 37 in the same way
as marks in respect of which an application for registration has
been filed. Section 37(2) shall not apply.

2) Rejection of the application (Section 37(1)) shall be reptaced
by refusal of protection.

Opposition

114. - (1) For the purpose of intemational registrations, publica-
tions of the registration (Section 41) shall be replaced by publication
in the gazette published by the International Bureau of the World
Intellectual Property Organization'.

(2) The time limit for lodging opposition (Section 42(1)) against
the grant of protection for internationa!l registrations shall start on
the first day of the month following the month indicated on the issue
of the gazette containing the publication of the intemnational
registration. .

(3) Cancellation of the registration (Section 43(2)) shall be
replaced by refusal of protection.

Trade Mark Regulation

of November 30th, 1994
Section 52

Retusal of Protection

(1) Where protection is, in full or in part, refused to an international
registration the protection of which has been extended to the territory
of the Federal Republic of Germany under Article 3ter of the Madrid
Agreement or under Article 3ter of the Protocol Relating to the Madrid
Agreement, and where this refusal is communicated to the Inter-
national Bureau of the World Intellectual Property Organization to be
transmitted to the proprietor of the intemational registration, the time
limit for appointing a representative in Gemmany shall, to avoid final
refusal, be fixed to four months from the date on which notification of
refusal was dispatched by the intemnational Bureau of the World
Intellectual Property Organization.

{2) Where the refusal of protection has become final because the
proprietor of the intemational registration has failed to appoint a
representative in Germany, an objection to or an appeal from the
refusal shall be filed with the Patent Office within one further month
after the time limit of four months under subsection (1) from the date
on which the notification of refusal was dispatched by the Intemnational
Bureau of the World Intellectual Propent Organization. Instructions
about the proprietor's right to appeal shall be attached to the refusal.
Sec. 61(2) of the Trade Mark Law shall apply mutatis mutandis.

\




2.

still Supplementary box
X. grounds for refusal - item V -
International Trade Mark IR 825 043 Ext.
The company (companies) mentioned below has (have) lodged opposition to the admission of
the trade mark because of earlier national (M) or international (IR) application or registration of
its (their) trade mark(s) listed below (Sec. 9, 42, 107, 114 Trade Mark Law; Art. 6 quinquies B
No 1 Paris Convention): '
Rauch Fruchtsafte GmbH, Rankweil (Osterreich) (IR 827 554 — HAPPY DAY)

Note: '
If no repreéentative has been appointed within the provisional time limit of the first four months,
this fact constitutes in itself a ground for refusal after the notification concerning the refusal of
protection has become final (Sec. 96, 107 Trade Mark Law).

Xil. Annexes (crossed off below) Xi. Signature or official seal of the administration

which pronounced the refusal
Iz 1 reproduction of 1 opposed trade mark(s) includinga |
figurative element or a special graphic design
List specifying the registration number as well as the
relevant ) .
_ goods/services in respect of each opposed trade mark
List of professional representatives
List of goods/services

0o 4d
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World Intellectual Property Organization

I/ /

ROMARIN No. 9/2004 Mark
111 NUMBER 827554
151 DATE 2004.05.03
171 PAID FOR 10 years
141 EXPIRATION DATE 2014.05.03
580 NOTIFICATION DATE 2004.07.22
450 PUBLICATION GAZ 2004/20 (2004.08.12)
270 LANGUAGE EN '
540 MARK . HAPPY DAY
550 DETAILS - standard characters;
732 HOLDER Rauch Fruchtsafte GmbH
‘ Langgasse 1 Rankweil (AT)
' A-6830
domiciled in AT
740 REPRESENTAT. Dr. Michael Konzett Rechtsanwalt
Fohrenburgstrasse 4 Bludenz(AT)
A-6700
841 ORIGIN AT
822 BASIC REG. 2004.02.10 215 480
300 PRIORITY AT 2003.12.04 AM 8107/2003
831 DESIGNATIONS AL, AM, AZ, BA, BG, BX, BY, CH, CZ, DE, EG, ES,
FR, HR, HU, IT, KG, KZ, LI, LV, MA, MC, MD, MK,
PL, PT, RO, RU, SI, SK, SM, TJ, UA, UZ, YU
832 DESIGNATIONS AU, DK, EE, FI, GB, GE, GR, IE, IS, KR, LT, NO, SE, TM, TR
11 NICE CLASSIF 05, 29, 30 '
‘1 GOOD/SERV 05

Dietetic substances adapted for medical use, food for babies.
Substances diététiques a usage niédical, aliments pour bébés.

29
Preserved, dried and cooked fiuits and vegetables, je//)'es,' Jjams, milk
and milk products, edible oils and fats.
Fruits et légumes conservés, séchés et cuits; gelées; confitures, lait
et produits laitiers; huiles et graisses alimentaires.

30
Coffee, tea, cocoa, artificial coffee; ices, honey, treacle, vinegar, sauces (condiments); fructos '
Café, thé, cacao, succédanés du café; glaces; miel; sirop de mélasse;
vinaigre, sauces (condiments); fructose.

860 REFUSAL GB
Partial refusal of protection
.. [GAZ 2004/28] 2004.08.17

Admis pour les produits de la classe 3.
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Accepted for all the goods in class 3.
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